
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PeEitLon
o f

Joseph & Renee K. Salt le l

for Redeterminat lon of a Def lc lency or for
Refund of New York State and New York City
Personal Income Tax under Artlcle 22 of, t}re
Tax Law and Chapter 46, Title T of the
Adnlnlstratlve Code of the Clty of New York
under Art lc le(s) 22 & 30 of the Tax Law
for the Years 1978 & L979.

That deponent further
heretn and that the address
of the pet l t loner.

Sworn to before ne thls
23rd  day  o f  Apr l l ,  1987.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an enployee of the State Tax Co 'nlsglon, that he/she ls over 16 years
of age, and that on the 23rd day of Aprl l ,  L987, he/she served the wlthin
not ice of Decislon by cert l f led mal1 upon Joseph & Renee K. Salt ie l  the
pet l t loners ln the wlthln proceedlng, by encloslng a true copy thereof ln a
securely sealed postpald r,rrapper addressed as follows:

Joseph & Renee K. Salt ie l
75-02 Aust ln St.  ,  l t6J
Forest i l i l ls,  NY L1375

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

AFFIDAVIT OF MAILING

says that the sald addressee ls the petLtLoner
set forth on said wrapper is the last known address

pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Joseph & Renee K. Salt ie l

for Redeterutnatlon of a Deflclency or for
Refund of New York State and New York City
Personal Income Tax under Artlcle 22 of the
Tax Law and Chapter 46, Tltle T of the
Adnlnlstrative Code of the Clty of New York
fo r  the  Years  1978 & 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Connlsston, that he/she ls over 18 years
of age, and that on the 23rd day of Aprl l ,  1987, he served the wlthln nottce of
Decislon by cert i f ied mai l  upon Louis F. Brush, the representat lve of the
petitloners in the wlthtn proceedlng, by encloslng a true copy thereof in a
secureLy sealed postpald wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t .
Mlneola, NY 1150f

and by deposlt lng same enclosed ln a postpald properLy addressed wrapper ln a
post off l .ce under the exclusive care and custody of the Unlted States Postal
Servlce wlfhln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltloner herein and that the address set forth on sald wrapper ls the
last known address of the representat lve of the pet i t ioner.

Sworn to before me thts
23rd  day  o f  Apr i l ,  L987.

Aruthorlzed to adnl-nlster oaths
pursuant to Tax Law sectlon I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Aprl l  23, L987

Joseph & Renee K. Salt le l
75-02  Aust ln  Sr . ,  / /5J
Fores t  l l l l l s ,  NY 11375

Dear Mr. & Mrs. Salt , ie l :

Please take notlce of the Declslon of the State Tax Comrqlsslon enclosed
herewith.

You have now exhausted your right of revlew at the adnlnlstrative Ievel.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Adminlstrative Code of the City of New York, a proceedlng ln court to
revlew an adverse declsLon by the State Tax Coumlsslon may be Lnstltuted only
under Artlcle 78 of the Clvll Practice Law and Rules, and must be commenced ln
the Supreme Court of the State of New York, Albany County, wlthln 4 uonths from
the date of thls not lce.

Inqulrles concernLng the computatlon of tax due or refund allowed ln accordance
wLth thls declslon may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (516) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureau rs Representatlve

Peti t ioner t  s Representat lve :
Louls F. Brush
101 Front  S t .
Mlneo la ,  NY 11501

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the i {at ter of  the Pet i t lon

o f

JOSEPH SALTIEL AND RENEE K. SALTIEL

for Redeterml-nat lon of a Def ic iency or for
Refund of New York State and New York City
Personal Ineome Tax under Article 22 of the
Tax Law and Chapter 46, Tltle T of the
Aduinist,ratLve Code of the Clty of New York
fo r  the  Years  1978 and L979.

DECIS ION

Peti t loners, Joseph Salt ie l  and Renee K. Salt leL, 75-O2 Aust in Street,

l l6J, Forest Hi l ls,  Ney York 11375, f l led a peuiclon for redetermlnat lon of a

deficiency or for refund of New York State and New York City personal lncome

tax under Art ic le 22 of.  the Tax Law and Chapter 46, Ti t le T of the

Administrat ive Code of the City of New York for the years 1978 and 1979 (Fl le

N o s .  3 7 5 7 I  a n d  4 5 3 5 4 ) .

On October 23, 1985, pet i t ioners waived their  r lght to a hearing and

requested the State Tax Comnission to render a decision based on the ent lre

record contained ln the f i le,  with al l  br lefs to be subrni t ted by October 8,

1986. After due considerat ion, the State Tax Comnission hereby renders the

fol lowing declsion,

ISSUES

I. Whether the not ices of def ic iency were lssued without any basis and

for the sole purpose of extendlng the period of l in l tat ion on assessment.

I I .  Whether pet i t ioners substant iated that Mr. Salt le l  was engaged tn a

trade or business durlng the years at issue.



I I I .  Whether pet i t loners

business expenses claimed as

issue.
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have substantlaued the character

deduct ions from gross income for

and amount of

the years at

FINDINGS OF FACT

1.  Pet i t ioners ,  Joseph SaLt le l  and Renee K.  Sa l t ie l ,  f l l ed  New York

State income tax resident returns under f i l ing status "Marr ied f i l lng jolnt

returnrr for the years 1978 and L979. Mr. Salt ie l  f i led unincorporated buslness

Lax  re tu rns  fo r  1978 and L979.

2. Pet l t ionersr tax returns were selected for examlnat ion along with

those of approximately 100 other lndlviduals because their returns had been

prepared by a partLcular accountant.  An lnvest igat ion had disclosed that this

account,ant had consistently prepared returns on which an individual with wage

or salary income shown on wage or tax statements had reported this income as

business receipts on Federal Schedule C. Department of Taxatlon and Flnanee

auditors were directed to revlew the reLurns and to disal low clatmed business

expense deductions tf the taxpayer appeared to be an employee receivlng wage

or salary income reported on wage and tax statements.

3 .  Pet i t loners r  1978 Sta te  lncome tax  re tu rn  l i s ts  l1 r .  Sa l t le l rs

occupat ion as t tSystems Designer" and Mrs. Sal- t le l ts occupat ion as "Housert t fe".

Mr .  Sa l t ie l  repor ted  to ta l  income o f  $16,526,00 ,  cons is t ing  o f  bus iness  income

o f  $ 1 6 , 5 7 8 . 0 0  a n d  " o t h e r  i . n c o m e "  o f  $ 4 8 . 0 0 .

(a) On an attached Schedule C, Mr. Salt ie l  reported the fol lowlng

"Revenues" from business or professlon:

Designing
Consult lng
Research

$  2 ,800 .00
8 ,  300 .00
8 ,563 .00

$  19  ,663  .  oo
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(b)  The Schedule C shows the fo l lowing expenses:

Magaz ines ,  newspapers ,  e tc .
Trave l  (2 ,850 mi les  .a  17q)
Brlefease & ot,her suppl les
Calculators
Bl l ingual servlces
Professional development
Hosp i ta l i t y

Tota l

$  239 .00
484.00
196 .00
83 .00

493.00
846 .00
7  44  ,00

$m'd5m
The $3,085.00  in  to ta l  expenses  deducted  f rom to ta l  revenues
of  $19,663.00  resu l ted  ln  the  bus lness  lncome repor ted .

(c) A wage and tax st,atement attached to the return shows ttwages,

t ips ,  and o ther  compensat ion"  to  Mr .  Sa l t ie l  o f  $19,663.11  f ron
European Amerlcan Bank and Trust Co. The statement is stamped
with an arrow point ing to the compensat lon f igure and bearing
the legend "Included in Schedule C'r .

(d )  Pet i t ioners  c la imed i temized deduct ions  o f  $3 ,869.00 .

(e) The unincorporated buslness tax return shows total lncome
f ron  bus iness  be fore  New York  rnod i f l ca t ions  o f  $16,578.00 ,
l e s s  s u b t r a c t i o n s  o f  $ f 9 , 6 6 3 . 0 0 ,  f o r  a  t o t a l  l o s s  o f
$3'085.00. The form is stamped with an arrol t  Point lng to
the f lgure subtracted and bearing the legend 'TFICA wages
included in Schedule C". As Mr. Salt ie l  reported no taxable
business Lncome, no unincorporated business tax was shor,rn as
due.

4. 0n l {arch 24, L982, the Audit  Divis ion lssued a Statement of Audit

Changes to pet i t ioners whlch contained the fol lowlng explanat lon: t rYour 1978

New York State return has been corrected. Expenses claimed are not ordlnary

and

due

fo l lows:

necessary in  the produet ion of  lncome as an employee."  An addi t tonal  tax

of  $338.48 was asser ted on a corrected New York taxable income computed as

Wages
Other income
Total New York lncome
Itemlzed deduct ions
Balance
Exemptions
New York taxable lncome

$  l 9  , 6 6 3 .  I  I
4 8  . 0 0

$15 ,842 .11
I  , 950  . 00

Fit-dtzfi

3  ,869  .00
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5 .  0n  Apr i l  14 ,  1982,  the  Aud i t  D iv is lon  issued to  pe t l t ioners  a  Not lce

of Def lc iency for the year 1978, assert ing addit ional New York State and Clty

tax due of $338.48 pJ-us Lnteres!,  based on the computat ion shown on the

Statement of Audit  Changes. No penalty was lmposed.

6. Pet i t ionersr 1979 incol le t ,ax return shows l{r .  Salt ie l ts occupat lon as

r rsys tems Des igner "  and Mrs .  Sa l t le l t s  occupat ion  as  "Housewi fe t t .  Pe t i t loners

repor ted  to ta l  income o f  $16,820.00 ,  cons is t ing  o f  wages,  sa la r ies ,  t lps r  € fc .

o t  $240.00 ,  i .n te res t  lncome o f  $45.00 ,  bus iness  income o f  $16,487.00  and o ther

income o f  $4E.00.

(a) On the attached Schedule C, Mr. Salt ie l  reported total
income o f  $21,199.00  a l loca ted  as  fo l lows:

Deslgnlng
Consult,ing
Research

The following business expenses lrere shown:

Magaz ines ,  newspapers ,  e tc .
Trave l  (6 ,250 mi les  a t  18 .5C)
Briefcase and other suppl ies
Bi l lngual services
Professional development:  research
Hosp i ta l i t y
Account ing

Total

$4 ,199 .00
8 ,500 .00
8 ,500 .00

308 .00
I  ,  156 .00

250.00
803 .00

I  ,  203 .00
892.00
100 .00

$Z;ltod

The $4,712.00  ln  expenses  were  subt rac ted  f rom to ta l  income,
result ing in the business income reported.

(b) Two wage and tax statements were attached to the return. The
f irst  shows income to Mr. Salt ie l  f rom "wages, t lps and other
compensat ion"  in  the  amount  o f  $21,198.81  f ron  European
American Bank and Trust, Co. Thts statement also was stamped
wlth an arrow point ing to the compensat lon f igure and bearlng
the legend "Included in Schedule C'r .  The second statement
shows "wages, t ips and other compensat lon" to Renee K. Salt le l
f rom Sears Roebuck and Co. ln the amount of $240.00.

(c )  Pet t t ioners  c la imed i t ,emized deduct ions  o f  $4 ,945.00 .
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(d) The unlncorporated business tax return shows total lncome from
bus lness  be fore  New York  mod i f l ca tLons  o f  $16,487.00 ,  less
subtract lons of $2I,199.00 (also lndicated as "FICA Wages
Inc luded in  Schedu le  C" ) ,  fo r  a  ne t  loss  o f  $4 ,172.00 .  As  no
taxable business lncome was shown, no tax was shown as due.

7 .  0n  February  L ,1983,  the  Aud l t  D lv isLon lssued to  pe t i tLoners  a

Statement of Audlt  Changes, contalnlng thls explanat lon: "As a salar led

enployeer /ou are not a business entity and therefore are not entLtled to claln

Schedule C deduct.lons. Such expenses are not ordinary and necessary for the

produetLon of incoue as an employee." The statement asserted addltlonal New

York State and Clty tax due of $507.33 on a New York taxable lncone of

$14,487.00 ,  computed by  add lng  d isa l lowed bus lness  expenses  o f  $4 ,712.00  to

pet i t ionerst New York taxable lncone as shown on theLr tax return.

8. On Apri l  8,  1983, the Audlt  Dlvls lon Lssued to pet l t ioners a Not lce

of Def ic lency for 1979 assert lng addit ional New York State and City taxes due

of  $507.33  p lus  in te res t .  No pena l t ies  were  lmposed.

9. In an aff idavi t ,  Mr. Salt le l  stated that the claimed business expenses

rpere "lncurred ln relatlonship to my employment".

10. Mr. Salt ie l  subntt ted a var iety of other documents:

(a) A stat,ement froro Mr. Salt ie l 's employer descr lbes hls dut les
as the management,  operat lon and servlclng of the bankts
domestic and lnternatlonal customers, requirlng fluency ln
forelgn languages. I t  further states that Mr. Salt ie l  was
not reimbursed for travel expenses lncurred goLng to and
from the bankts headquarters and Lts branch off lces; of f lce
supplies not lssued by che bank, such as calculators or
br iefcases; forelgn language pract lce expenses and publ lcat ions
in the area of banklng and finance.

(b) Mr. Salt ie l  provided no proof of actual expenditures. For
each year,  he submltted a "recap of buslness expenses" which
was essentlally an expanded sunmary of the clalned expenses.
They lncLuded: ne\rspapersr €.g.,  The Wall  StreeL Journal and
The New York Tines; travel to and fron hls employerts maLn and
branch off ices; calculators and br lefcases; rencal of  foreign
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language trainlng fllus; forelgn language magazlnes; use of
hts horne phone; and use of hts hone for research and
developnent.

(c) Mr. Salt ie l  subnlt ted a 1979 dal ly dlary where some of the
same expenditures described above are recorded.

11 .  Pet i t ioners  contend:

(a) that the not lces of def lc iency were lssued on an arbi trary
and caprLcious basts Just pr lor to the explrat lon of the
period of l in i tat lons on assessment,  thus depriv lng them of
the opportunlty to present substantiatlon for the clalmed
deduct lons;

(b) that they are part of a large group of taxpayerg who were
selected for speclal  scrut lny because their  returns had been
prepared by the same tax preparer; and

(c) that where a taxpayer does not have cancelled checks or
other recelpts of certain expenses, the Department, of
Taxatlon and Flnance should allow a reasonable estluate
o f  expenses .

CONCLUSIONS OF LAW

A. That the not lces of def lc iency rrere properly Lssued and were not

arbltrary or caprlcious. Yr. Saltlel submltted wage and tax stateuents showlng

income as an employeer fet  he reported no lncome from wages, salar les'  t ips and

other compensat lon. In addlt lon, he subuit ted FederaL Schedules C report lng

hls ernployee lncome as buslness lncome. These returns were patently erroneous,

and the Audit Divlslon was justlfted in making a determlnatlon of tax due

based on adjustments to correct lnconsistencles apparent on the face of the

returns. Each Notice of Def lc iency was preceded by a Statement of Audlt

Changes fully informlng petltloners of the basls for the assessment and

affordlng theru the opportunity to flle amended returns.

B. That the fact that pet l t lonersr returns were selected for examlnat lon

because of certaln pract lces of thelr  accountant ls i r relevant.  Their  l iabi l l ty

rests solely upon the facts adduced heretn.
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C. That Mr. Salt le l  has not sustalned hls burden of proof,  (Tax taw $

689[e ] ;  Admin is t ra t l ve  Code $  T46-189.0 [e ] )  to  show tha t  he  was engaged in  a

trade or buslness other than as an employee.

D. That whl1e Mr. Salt ie l  may have been ent i t led to deduct certain enployee

buslness expenses under sect ions 62(2) or L62(a) of the Internal Revenue Code,

he has not sustained hls burden of proof to show that the expenses he clalued

were ordlnary and necessary buslness expenses lncurred by hln in connectLon wlth

the performance of thls dutles as an employee. The evidence subnl-tred was not

sufficiently detalled to enable one to distlnguish between those expenses whlch

on thelr  face were personal in nature (e.g. the dal ly purchase of the New York

Times) and those expenses whlch may have had a legltfunate buslness purpose.

Furthernore, petltloners subrnltted no proof of actual expeodltures.

E. That the pet i t ion of Joseph Sal- t le l  and Renee K. Salt ie l  is denled,

and the not lces of def lc lency issued on Apri l  14, 1982 and Aprl l  8,  1983 are

sustained.

DATED: Albany, New York STATE TAX COMMISSION

APR 2 3 1987 ,-Rd.<;;d-<g)G-C.-
PRESIDENT

SSIONER


