
STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of
o f

David & Ji l l

the Pet i t ion

Safran AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Personal  Income Tax under Chapter  46,
Ti t le  T of  the Adur in is t rat ive Code of  the Ci tv
of  New York for  the Year L978.

State of  New York :
ss .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes a.nd says that
he/she is  an employee of  the State Tax Conmission,  that  he/she,  is  over  18 years

of  age,  and that  on the 18th day of  June,  1987,  he/she served the wi th in not lce

of  Decis ion by cer t i f ied mai l  upon David & J i l l  Safran the pet i t loners ln  the

wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid r ,Jrapper addressed as fo l lows:

David & J i l l  Safran
24 Bla ine Court
S ta ten  I s l and ,  NY  10310

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted.  States Posta l

Serv ice wi th ln the State of  New York.

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
18 th  day  o f  June ,  1987 .

ter  oat s

that the said addressee ls ther pet i t ioner
forth on said htrapper is the l.ast known address

uthor ized to l_

pursuant to Tax Law sect ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

David & J i l l  Safran

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Personal  Income Tax under Chapter  46,
Ti t le  T of  the Adnin is t rat ive Code of  the Ci ty
of  New York for  the Year 1978.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes a.nd says that

he/she is  an employee of  the State Tax Conrmiss ion,  that  he/she,  is  over  18 years

of  age,  and that  on the 18th day of  June,  1987,  he served the wi th in not ice of

Decis ion by cer t i f ied nai l  upon Louis F.  Brush,  the rePresenta. t lve of  the

pet i t ioners in  the wi th in proceeding,  by enclos lng a t rue copy thereof  in  a

securely  sealed postpaid wrapper addressed as fo l lows:

Louis F.  Brush
101  F ron t  S t .
M ineo la ,  NY  11501

and by deposit ing same encl-osed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted. States Postal
Service withln the State of New York.

That deponent further says that the said addressee is ther representat i -ve
of the pet i t ioner herein and that the address set forth on said wrapPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
18 th  day  o f  June '  1987.

Author ized to s te r  oa t
pursuant to Tax Law sect i -on



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 18, L987

Davld & Jill Safran
24 BLaLne Court
Staten Island, NY 103f0

Dear Mr. & Mrs. Safran:

Please take notice of the Declsion of the State Tax Conmlsslon enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnlstratLve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Adminlstrative Code of the Clty of New York, a proceedlng ln court to
review an adverse decLsl-on by the State Tax Co rnlsslon may be lnstltuted only
under Article 78 of the Clvil Practice Law and Rulesr and must be commenced ln
the Supreme Court of the State of New York, Albany County, wlthin 4 months fron
the date of thls not lce.

Inqulrles concernlng the computatlon of tax due or refund allowed in accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Ftnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bulldlng i/9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxing Bureauts Representat lve

Petltioner I s Representatlve :
Louls F. Brush
101 Front  S t .
Mlneo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COMMISSICN

In the Matter of the Pet i t ion

o f

DAVID SAFRAN AND JILL SAFRAN

for RedetermlnatLon of a Deflclency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Tl t le T of the Adnlnlstrat lve Code of the Clty
of New York for the Year 1978.

DECISION

Petl t loners, Davld Safran and J111 Safran, 24 Blaine Court ,  Staten Island,

New York 10310, f l led a pet l t lon for redeterminat ion of a def lelency or for

refund of New York State personal income tax under Artlcle 22 a,f the Tax Law

and New York Clty personal income tax under Chapter 46, Title 1' of the Adnlnls-

trat ive Code of the Clty of New York for the year 1978 (Fi le Nos. 37569 atd,

377 98)

0n October 23, 1985, pet l t loners walved a hearing before t ,he State Tax

Commlsslon and submltted the matter for declsion based upon the Audlt Divlslon

ft le,  as wel l  as a br lef  and addlt ional documents to be submitted by October 8'

1986. After due conslderat lon of the record, the State Tax Conrmlsslon hereby

renders the followlng declslon.

ISSUES

I. Whether the notlces of defLcLency were

for the sole purpose of extendlng the perlod of

I I .  Whether pet l tLoners have substant lated

trade or business during the year at lssue.

issued without any basis and

l inl tat lon on a,ssessment.

that they were engaged in a
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III. Whether petitloners have substanttated the character and amount of

buslness expenses clalned as deductlons from gross income for the year at

issue.

FINDINGS OF FACT

1. Pet l t loners, Davld and J111 Safran, t lmely f l led a Neur York State

Income Tax Resident Return (wlth New York Clty Personal Income Tax) for the

yeat L978 under fll lng status 'fMarrled fll lng separately on on9: Return". On

said return pet i t loner Davld Safran reported his occupat ion to be ' rPsychotheraplst" ,

whi le pet i t loner Jl l l  Safran reported her occupat lon to be "Bookkeeplng Serv".

2. Petitioner David Safran reported buslness lncome on hl.s New York

return of $4,176.00. A Federal  Schedule C attached to the return reported net

prof l t  of  $4,176.00. However,  a schedule annexed thereto, whic,h l lsted the

l tems of lncome and deduct lon, reported net prof l t  of  $5 ,329.00, computed as

fo l lows:

"Schedule C - Income From Buslness or Professlon --
Consultant /Psychotherapy

Revenues -
s r a r e  o f  N . Y .  $  3 , 3 8 8 . 5 4
Psycho logLca l  ServLces  9 ,L7L.50

$  1 2 , 5 6 0
Expenses -

Professlonal Development Exp.
Professlonal Dues
Answerlng Servlce 180
Printl.ng 89
Advertlsing 337
Rent. 600
Dues
Psychology Magazlnes 131
Reference Books 438
T r a v e l  ( 4 1 5 0  n i .  G  l Z c )  7 0 6
Off lce Expense 305
Outside Telephone 282
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Meetlng & Conference Exp.
HypnosLs Course
Malpractlce Insurance
MovLng Library

6 , i t 3 L
T,-6;iI9-

3. The aforementloned schedule was a photocopy of the or lglnal .  0n the

copy subuitted, the character of the items of income and deductLon and the

amounts attrlbuted thereto appear ln dark, legible print. Closle examlnatlon of

this schedule shows a llght pencLl- entry amount attributed to 'rProfesslonal

Developnent Exp." of  $2,153.00. Although satd amount was not l -ncluded as a

deduct lon in arr l -v lng at the net prof l t  of  $6,329.00 shown on said schedule,

said amount was deducted as an expeose ln couputlng the buslness tncome of

$4,L76.00 reported to New York State. Slnce the Statement of Audtt  Changes

(see FlndLng of Fact rr11'r ,  infra),  dLsal lowed Mr. Safrants busl.ness expenses to

the extent of $6,23L.00, whlch was the total  reported on the af;orestated

schedule whl-ch reported the net prof i t  of  $6,329.00, Mr. Safranr,  ln effect,  r tas

al lowed the expense of $2,153.00 for ' rProfessional Development Exp."

4. Attached to the return was a Wage and Tax Stateuent lssued to petltLoner

Davld Safran by the State of New York, showLng $3,388.54 ln "Wa,ges, t lps, other

compensatton". The legend 'rlncluded ln Schedule C" wtth an arrow polntlng to

sald flgure was stamped on the statement.

5 .  Pet i tLoner  J111 Saf ran  repor ted  bus lness  incoue o f  $8 ,874.00  fo r  1978.

A Federal Schedule C attached to the return reported the followlng income and

expenses:

"Schedul-e C - Income From Business or Professlon --
Bookkeeplng Servlce

2 ,623
200
90

250
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Revenues -
Rego Park Nurslng l lome - Fees $13,417
North Shore Travel

Expenses -
Telephone ($20 x 12)
Xnas Mailings
Postage
Hospltallty at Home
Travel,  Cabs
Auto  (6200 G 17c)
Auto -  Depr.
Newspapers, Magazlnes
Promotlon, Prospect lng

Stat ionery, Pr lnt lng

NET INCOME

240
46
52

820
426

1  ,054

205
587
113

$  l 3 , l i 1 7

3 ,5 ;43
$-4374"

6. Pett t loner,  JLl l  Safran underreported her al leged busl.ness lncome on

her New York return. The schedule above reported net lncome of '  $9,874.00.

However,  on her New York return her business income was reporte,d as $8 1874.00,

which amount was used in computlng the deflciency.

7. Attached to the return rras a Wage and Tax Statement lssued to petitloner

J111 Safran by Rego Park Nursing l lome, showlng $13,416.76 Ln "trJ 'ages, t lps,

other compensatlon". The legend "Included ln Schedule C" wlth an arro\r pointlng

to sald f lgure was stanped on the statement.

8. Each pet l t loner f l led an unlncorporated buslness tax return for 1978.

Mr .  Saf ran  repor ted  ne t  p ro f i c  o f  $4 ,176.00  and a  subt rac t ion  fo r  h is  wages

Lncluded in hls Schedule C of $3,389.00. Sald balance was reduced by an

a l lowance fo r  taxpayer 's  serv lces  o f  $157.00  and an  exemptLon o f  $5r000.00 ,

thereby resultLng ln no tax l labl l l ty.  PetLt loner J111 Safran reported net

prof i t  of  $8'874.00 and a subtract lon for her wages included in her Schedule C

of  $13,417.00 ,  y le ld lng  a  ne t  loss  Lncome f rom bus iness .

9. Pet l t ioners clalmed the standard deduct lon on thelr  1978 personal

lncome tax return. No adjustments to income were clalmed.
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10. Pet i t ionersr tax return was selected for examlnat ion along with those

of approxinately 100 other lndlvLduals on the basis that sald r:eturns had been

prepared by a part icular accountant.  An lnvest lgat lon had dtscr losed that sald

accountant had conslstently prepared returns on whlch an indlvj-dual wlth wage

or salary lncome shown on rilage and tax statements had reported sald income as

bustness recelpts on Federal  Schedule C. Department of Taxat ion and Finance

auditors were dlrected to revtew the ret,urns and to dlsallow cl.almed business

expense deductlons if the taxpayer appeared to be an employee recelvlng wage or

sal-ary income reported on wage and tax staternents. Petitlonerst clained

Schedule C deduct ions were dlsal lowed on that basls.

11. On March 26, 1982, the Audit  Divis lon lssued a Statement of Audlt

Changes to pet i t loners, whereln thelr  c lalned buslness expenses, or those whlch

l t  appeared were clainedr w€r€ dlsal l -owed on the basls that:

"Buslness expenses clal.ned are not allowed as [they a,reJ
not ordlnary and necessary ln the productlon of income as a
salarLed employee".

L2. Based on the aforesald statement,  a separate Not lce of Def lc iency was

lssued against eaeh pet l t toner on Aprl l  14, 1982 as foLlows:

(a) To pet l t ioner Davld Safran, assert ing addLt lonal New York State

and C l ty  persona l  lncome taxes  o t  $464.63 ,  p lus  ln te res t  o f  $134.04 ,  fo r  a

t o t a l  d u e  o f  $ 5 9 8 . 6 7 .

(b) To pet l t loner J111 Safran, assert lng addtt ional New York State

Ci ty  persona l  income taxes  o f .  $262.94 ,  p lus  in te res t  o f  $75.E4 '  fo r  a  to ta l

o f  $ 3 3 8 . 7 8 .

13. Petit,ioners submltted documentarv evldence whlch was lnsufflclent to

show that petltioner Davld Safran was engaged 1n business as a psychotheraplst

or that petltioner J111 Safran was engaged ln buslness provldlng a bookkeeplng

and

due
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servlce durlng I978. Although pet l t loner J111 Safran's clalmed bustness

deduccions r,rere nostly attrlbutable to 'rNorth Shore Traveltt, no income was

reported fron sald buslness ent i ty.  Furthermore, nel ther pet l t loner subnlt ted

documentation to substantlate thetr clalned business lncome and expenses.

L4 .  Pet t t loners  contend:

(a) that the not lces of def lc iency were lssued on an arbl trary and

eaprLclous basis just pr lor to the expirat ion of the period of l ln l tat lon on

assessment,  thus depriv ing pet i t {oners of the opportunlty to present substant la-

t ion for the claimed deduct lons;

(b) that petltloners are part of a large group of taxpayers who were

selected for speclal  scrut lny because thelr  returns had been prepared by the

same tax preparer;  and

(c) that where petLt loners do not have cancel led checks or other

receipts for certain expenses, the Department of Taxatlon and Flnance should

al1ow pet i t ioners a reasonable est iuate of such expenses.

15. The Audlt  Dlvls lon made no claim to assert  a greater deftc lency than

asserted in the notlees of tleflelency.

CONCLUSIONS 0F LAI^I

A. That the notLces of def lc lency were properly lssued and were not

arbitrary or caprtclous. The return was patently erroneous and the Audlt

Dlvls ion was just i f led ln dlsal lowlng the Schedule C business deduct lons

clained. The not lces of def lc iency tssued were each preceded by a Statement of

Audlt Changes; thus petltioners had an opportunlty to file an amended return

clalnlng employee buslness expenses as adjustments on Federal- Forn 2L06, or as

l temLzed mlscel laneous deduct ions, but did not do so.
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B. That the fact that pet i t lonersr return was selected for exaninat lon

because of certaln pract lces of thelr  accountant ls l r relevant.  Pet l t loners t

llabtllty depends solely on the facts adduced hereln.

C. That sect lon 6E9 of the Tax Law provides that:

"(d) Assert , lon of def lc lency after f l l lng pet i t ion. --

(1) Pet l t lon for redeterrninat lon of def lc iency. -- I f  a
taxpayer f l les wlth the tax commlsslon, a pet l t ion for
redeternlnation of a deficlency, the tax coomission shall
have power to determine a greater deficlency than asserted
ln the not ice of def lc lency and to deternlne Lf there
should be assessed any additlon to tax or penalty provlded
in sectlon sl-x hundred elghty-flve, lf claim therefor ls
agserted at or before the hearlng under rules of the tax
coumlssion. tt

D .  That  sec t ion  T46-189.0(d)  (1 )  o f  the  Adn ln ls t ra t l ve  Code o f  the  C l ty  o f

New York is ident lcal  ln content to sect ion 689(d) (1) of  the Tax Law.

E. That slnce the Audlt Dlvislon made no claln to lncrease the deflclencl.es

for ei ther New York State or City purposes, the State Tax Conmisslon has no

power to determlne greater def lc iencies than those asserted in the not lces of

def ic iency.

F. That pet l t loners, Davld Safran and J111 Safran have fal led to sustain

thelr  burden of proof,  imposed pursuant to sect lon 669(e) of the Tax Law and

sect lon T46-189.0(e) of the AdnlnLstrat ive Code of the Clty of New York, to

show that they were engaged ln a trade or buslness other than as employees.

Thus expenses clalmed on Schedule C nay not be deducted under sect lon 62(I)  ot

the Internal Revenue Code.

G. That even lf petltioners Davld Safran and J111 Safran may have been

ent l t led to deduct certaLn enployee buslness expenses under sect lons 62(2) ot

63(f)  of  the Internal Revenue Code i f  they had f l led Forn 2106, or had cLalmed

such expenses as mtscellaneous ltemized deductlons, they nevertheless falled to
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sustaln their burden of proof to show that the amounts of the buslness deducttons

claimed were accurate.

H. That the petitlon of Davld Safran and J111 Safran ts denled and the

not lces of def ic iency dated Aprl l  14, L982 ate sustalned together wlth such

additional interest as may be lawfully owlng.

DATED: Albany, New York STATE TAX COMMISSION

JUN 1 E 1gB7


