
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Marvin Safir

for  Redetermlnat ion of  a Def ic l -ency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Years  L976  &  1978 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over l8 years
of age, and that on the 10th day of February, 1987, he/she served the within
not ice of Decj-slon by cert i f ied mai l  upon Marvin Saf ir  the pet i t ioner in the
vr i thin proceeding, by enclosing a true copy thereof in a securely sealed
postpald rrrapper addressed as fol lows:

Marvin Safir
28  Eas t  73rd  St ree t
New York, NY 10021

and by deposlt ing same enclosed in a postpaid properly addressed wrapper Ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the l -ast known address
of  the  pe t i t ioner .

Sworn to
10th day

before me th is
o f  Feb rua ry ,  L987 .

adminis ter  oaths
pursuant to Tax Law sect ion L74



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Marvin Safir

for Redeterminat ion of a Def ic iency or Revision
of a Deterninat lon or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r s  1 9 7 6  &  f 9 7 8 .

AFFIDA\/IT OF UAILING

State of New York :
S S .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes :rnd says that
he/she Ls an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 10th day of February, 1987, he served the within not lce
of Decision by cert i f ied mai l  upon Michael A. Schub, the representat ive of the
pett t l -oner i -n the within proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Michael A. Schub
845 Thlrd Avenue; Suite 1400
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addresr ied wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t loner herein and that the address set forth on sa: id I l t rapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to
10th day

before ne this
o f  February ,  1987.

to  adminis ter  oaths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E I , i  Y C R K  1 2 2 2 7

February 10, L987

Marvin Safir
28  Eas t  73rd  St ree t
New York, NY 10021

Dear  Mr .  Saf i r :

Please take not lce of the Decislon of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revlew at the admlnistratl-ve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln cour: t  to review an
adverse deci.s ion by the State Tax Cornmission nay be lnst l tuted only under
Article 78 of the CLvl-l Practice Law and Rules, and must be conunenced in the
Suprene Court of the State of New York, Albany County, within 4 nonths from the
date of this not. lce.

Inquirles concerning the computation of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment Review Unit
Buildlng /lf9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc:  Taxing Bureaufs Representat ive

Pet i t ioner  t  s  Representat i .ve :
Michael  A.  Schub
845 Third Avenue;  Sui te 1400
New York,  NY 10022



STATE OF NEW YORK

STATE TAX COMI"IISSION

In the Matter of the Petl-tion :

o f :

MARVIN SAFIR : DF:CISION

for Redeterninat ion of a Def ic lency or for :
Refund of Personal Income Tax under Attic]-e 22
of the Tax Law for the Years 1976 and. 1978. :

Pet i t ioner,  Marvin Saf lr ,  28 East 73rd Street,  New York, New York 10021,

f i led a pet i t ion for redetermlnat lon of a def ic lency or for refund of personal

lncome tax under Article 22 of the Tax Law for the years L976 and 1978 (File

No.  61596) .

On July 15, 1986, pet i t ioner advised the State Tax Cornmlsislon, ln wrLt ing'

that he desired to walve a hearlng and submtt the case to the State Tax Conmlssion

upon the entLre record contained ln the f i le,  with submlssion of additLonal

evidence and documents by August 29, 1986. After due conslder:atLon of said

record, the Comission renders the fol lowlng decision.

ISSUE

Whether petLt ioner,  Marvln Saf lr ,  is subject to a penalt l '  pursuant to

sect ion 085(g) of the Tax Law as a person who w11-1fu1-1y falLet l  to col lect '

truthfully account for and pay over the New York State withhol-ding taxes due

fron 155 East 80th Street Restaurant,  Inc. for the years L976 and L978.

FINDINGS OF FACT

1. 155 East SOth Street Restaurant,  Inc. (hereinafter I ' the corporat lonr ' )

failed to pay over the New York State personal lncome taxes wj-thheld from the

rrrages of its employees f or the f oJ-lowing perLods:
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Wlthholdlng Tax Perlod

December 1, 1976 through Decenber 31, L976
July 1, L978 through December 31, 1978

TOTAL

$  186  .30
131 .76

$5T8106

2. On Aprt l  29, 1985, the Audlt  Dlvl"slon issued a Statement of Def lc lency

in conjunction wlth a Notice of Deflciency agatnst Marvin Saftr (herelnafter

"pet l t ioner 'r)  wheretn a penalty was asserted pursuant to sect lon 685(g) of the

Tax Law for an amount equal to the New York Stace wlthholdlng taxes due from

the corporatton for the aforestated perl"ods. Such penalty was asserted on the

grounds that petltloner was a person requlred to collect, truthfully account

for and pay over sald taxes and that he wlllfully falled to do so.

3. The reeord clearly shows that petitioner was prestdent of the corporatton

during the perl"ods at issue hereln.

4. Petltioner dLd not deny that he was the person responslble for the

collection and paynent of the withholdlng taxes at lssue.

5. Pet l t loner 's defense, according to hls pet i t ion and perfected pet l t loo'

l s  tha t :

a - "The deftclency assessment in question was made agatnst
Pet i t loner on or about Aprl l  29, 1985, by mal l lng of a 'Statement of
DefLciencyr.  The attenpt to assess this penaLty nore tharr three
years after the wlthholdlng perlods Lnvol-ved contravenes the general
statutes of llmlcatton of the State of New York and ts unenforceable.rr

b - rrDepartmeot of Taxatton and Finance is seeklng to hold
Petltioner llable as an offlcer of a corporatlon for wlthtroldlng
taxes. The State Tax Conmisston has no authority to requLre an
adnlnistratlve hearlng under Tax Law sectl.on 1138(a) where a return
was flled and was not found to be lnsufflcient Parsons v. State Tax
Co 'nLss ton  34  N.Y.  2d  L90 (L974) . ' l

6.  Al though pett tLoner nas granted unt i l  August 29, 1986 to subnit

addlt lonaL evidence, he fal led to do so.
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CONCLUSIONS OF LAI^I

A. That the penalty for fal"Iure to pay wtthholding taxes under sectton

685(g) of the Tax Law ls whol ly dist lnct f rom any l ln l tat lon on assestsment

under sect lon 683. ' r l t  fo l lows then that the penalty lnposed agalnst pett t ioner

as a corporate off icer l .s ent l rely dlst lnct f rom an.. .  assessment agalost the

corporat lon. As a separate statutory l labl l t ty,  i t  need not be assessed within

any partLcular perlod after the corporate assessment ls made." (l,lollqqlqgh_v.

New York State Tax Conmtsslon, 106 ADzd 745 [cl tat lons ouit ted. l . )  The Notlce

of Def lc lency issued Aprl l  29, 1985 was, therefore, t imely.

B. That the withholdtng tax penalty is tnposed under ArtLcLe 22 of the

Law; therefore Tax Law sectl.on 1138(a), whLch ls part of Ar:t lcle 28, and

holdlng ln Parsons v. State Tax Commlssion (34 NY2d 190) ar:e both lnappl lcable

deprive the State Tax Conmlssion of jur isdict l"on to hear th{s matter.

C. That sect lon 685(g) of the Tax Law provldes that:

"Any person requlred to col lect,  t ruthful ly account for,  and pay
over the tax lnposed by this art lc le who wl l l fu l ly fal ls to col lect
such tax or truthfully account for and pay over such cax c,r w1L1fu11y
attempts in any manner to evade or defeat the tax or the paynent
thereof,  shal l ,  ln addltLon to other penalt les provlded blr  Law, be
llable to a penalty equal to the total amount of the tax evaded' or
not col lected, or not accounted for and paid over."

D. That,  seet ion 685(n) of the Tax Law provldes that,  for purposes of

subdivis ion (g),  the term rrperson":

" I I ]ncludes an lndlvldual,  corporat ion or partnershlp or an
offlcer or employee of any corporat,ion (lncludlng a dlssol.ved corporation) '
or a member or euployee of any partnership, who as such oflflcer'
enployee, or member ts under a duty to perforu the act ln respect of
which the violat ion occurs."

E. That pet l t loner was a person requLred to col lect,  t ruthful ly account

for and pay over the wtthholdlng taxes of the corporatlon durlng the perlods at

lssue herel"n wlthin the meanlng and lntent of  sect ions 685(g) and 685(n) of
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the Tax Law. Accordlngly, the penalty asserted agalnst hlm ls sustained.

F. That the petltlon of MarvLn Saflr ls denied and the Notlce of

Def lc iency lssued agalnst hin on Aprl l  29, 1985 ts sustalned.

DATED: Albany, New York STATE TAX COMMISSION

FEB 10 A87 -Rpd-*eeJ:ul&^
PRESIDENT


