
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John W. Sabotka

for RedetermLnatlon of a Deflciency or Revlslon
of a DetermLnatlon or Refund of Personal Incone
Tax under ArtlcLe(s) 22 of. the Tax Law for the
Y e a r  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says chat
he/she ls an employee of the State Tax Commisslon, that he/she ls over 18 years
of ager &od that on the 23rd clay of Aprl l ,  1987, he/she served the wlthln
notlce of DeclsLon by certlfled mail upon John trrl. Sabotka the petltloner ln the
wlthin proceedlng, bl  encloslng a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

John W. Sabotka
14 Ploneer Street
Cooperstown, NY L3326

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the UnLted States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee ls the petltioner
hereln and that the address set forth on said wrapper is the last known address
of the pet l t loner.

Sworn to before me th is
23rd day of  Apr i l '  L987.

to adrnlnlster oaths
Tax Law sect ion 174pursuant to



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petltlon
o f

John W. Sabotka

for Redeternlnat lon of a Def lc lency or Revlslon
of a Determlnation or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law for the
Y e a r  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 23rd day of Aprl l ,  1987, he served the withln not ice of
Decislon by cert l f led nal l  upon Robert  E. BuzzeLL, the representat lve of the
pet l t ioner ln the withtn proceedlng, b! enclosLng a crue copy thereof Ln a
securely sealed postpald wrapper addressed as fol lows:

Robert  E. BazzeLL
Si l i sk l ,  BuzzeLL,  P .C.
P . O .  B o x  8 0 2 ,  R t . 4  E a s t
Rut land, VT 0570f0802

and by deposlting same enclosed in a postpaid properly addressed wrapper 1n a
post office under the excluslve care and custody of the Unlted States Postal
Serviee wlthln the State of New York.

That deponent further says that the sald addressee is the representat,tve
of the petitioner herein and that the address set forth on sald wrapper is the
last known address of the representat lve of the petLt loner.

Sworn to before ne thls
23 td  day  o f  Apr l l ,  1987.

thorlzed to adnlnlster oaths
pursuant to Tax Law sect.lon I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Apr1l 23, L987

John hI. Sabotka
14 Ploneer Street
Cooperstown, NY L3326

Dear Mr. Sabotka:

Please take not lce of the Declslon of the State Tax Co nissLon enclosed
herewith.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to section(s) 690 of the Tax Law, a proceeding ln court to revielt an
adverse declslon by the State Tax Comnission nay be lnstituted only under
Article 76 of the Cl-vil Practice Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 rnonths frorn the
date of thls not lce.

Inqul-rles concerning the computatlon of tax due or refund allowed 1n accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Buildtng //9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yourer

STATE TAX COMMISSION

cc: Taxlng Bureauts Representat ive

Petl t toner I  s Representat lve :
Robert E. BtzzeLL
S l l l s k l ,  B u z z e l l ,  P . C .
P . O .  B o x  8 0 2 ,  R t .  4  E a s t
Rut land, VT 057010802



STATE OF NEW YORK

STATE TAX COUMISSION

In the .Yatter of  the PetLt lon

o f

JOIIN W. SABOTKA DECISION

for RedetermLnation of a Def lc lency or for
Refund of Personal Income Tax under Article '.

22 of the Tax Law for the Year 1981.
:

Pet l t ioner,  John W. Sabotka, 14 Ploneer Street,  Cooperstown, New York

13326, f i led a pet l t ion for redeterninatLon of a def ic lency or for refund of

personal incone tax under Art ic le 22 of the Tax Law for the year 1981 (Fi le No.

669s1) .

On January 5, L987, pet l t loner waived hls r ight to a hearing and requested

that the St,ate Tax Commisslon render a declston based on the entlre record

contained ln his f l le.  After due consideral ion, the State Tax Connisslon hereby

renders the fol lowing decision.

ISSUE

Whether pet l t ioner,  a ful l  year residenr of New York, may, for New York

Sta te  lncome tax  purposes ,  exc lude the  sun o f  $5 ,739.00  f rom the  computa t lon  o f

a J-ong-term capltal  gain where no such exclusion was taken ln the computat lon

of said galn for Federal  income tax purposes.

FINDINGS OF FACT

1. Pet i t , ioner herein, John W. Sabotka, t lnely f l led a New York State

Resldent Income Tax Return for 1981 wherein he reported, inter al la,  a long-term

cap i ta l  ga ln  o f  $19,078.00 .  Cn Page 2 ,  Schedu le  B  o f  h ls  re tu rn ,  pe t i t ioner

reported the fol lowing New York adjustments Eo reported Federal  adJusted gross

lncome:
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New York Addltions
Capital  gain adjustment

New York Subtract lons
ffifunds

Non-New York capital galns

Net New York Adjustment

$4  , 7  69  . 00

(88s  . 00 )
(4 ,769 .00 )

(  $88s .  00)

2. 0n March 4, 1985, the Audi. t  Divis ion lssued a Statement of Audit

Changes to pet i t ioner for 1981 which contained the fol lowlng explanat ion:

"The subtract lon modif icat ion reported on Page 2, Schedule B ln
the amount $4,769,00 ls disal lowed because this is not a proper
modif icat ion for New York State. The capital  gain adjustment
addit ion modlfLcat ion reported in the amount of $4,769.00 is
correct,  because because Isic]  a New York State resldent is
taxed on all income regardless of where the income ls earned.

The port lon of Long Term Capital  Galns not subject to New York
Personal Incoue Tax ls an I tem of Tax Preference and subject to
New York Minimum Income Tax."

3. Based on the aforementioned Statement of Audit  Changes, the Audit

Divis ion, on Apri l  5,  1985, issued a Not ice of Def leieney against pet l tLoner

fo r  1981 asser t lng  add i t iona l  tax  due o f  f iL ,765.51 ,  p lus  in te res t  o f  $633.71 ,

fo r  a  to ta l  a l leged ly  due o f  $2 ,399.22 .  0 f  the  to ta l  tax  asser ted  due,  $668.56

1s for addit ional personal income tax and $1,096.95 represents ninfunum income

tax  due.

4. Pet l t ioner was taxable as a resident of New York for the ent lre 1981

tax year.  Sometime durtng said year,  pet i t ioner sold rental  proPerty si tuated

in Rut land, Vermont.  For Federal  income tax purposes, the long-term capital

galn real ized on the disposit ion of said rental  property was cottrputed in the

following manner:
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Net sale pr i .ce
Cost  o f  rea l  p roper ty
Less :  deprec ia t ion
Net  cos t
Total  gain on sale of property
Less: Internal Revenue Code $ 1202

long-term capltal  gain deduct ion
Net long-term capltal  gain

$166 ,861 .00
$  128 ,  185  . 00
-  9 ,018 .00

-119 ,  167  .Oo
wfr
-  28 ,616 .00
$  19 ,o78 .oo

5. Pet i t ioner concedes that addit lonal personal and minimum income tax

o f  $1 ,223.00  is  due fo r  the  year  1981.  Mr .  Sabotka  essent ia l l y  agrees  w i th

the methodology ut l lLzed by the Audlt  Dlvis ion to recompute hls personal and

ninimum lncome tax due, with the one exception thatr for New York purposes'

he contends that the total gain on the sale of the rental property should be

reduced by $51739.00 for depreciat lon taken on pr lor year income tax returns.

In his perfected pet l t ion Mr. Sabotka al leges the fol lowLng:

"The real estate sold was located in Vermont.  Thus, depreciat ion
that was never taken in New York (Before 1 /L/9I> should NOT be
used in the calculation of the New York Minimum Income and Regular
Personal Income Tax. The amount of the Non-New York Depreclatlon
i"  $S ,739. A tax benef i t  was never derived in New York from this
Deprec ia t ion  o f  $5 ,739.  Accord ing ly ,  the  tax  bas is  fo r  New York
purposes does not include the Depreciat lon of $5,739 and should be
increased.  r !

6.  In the computat lon of the gain real ized on the sale of the Vernont

rental  property,  pet i t loner reduced his cost basis,  thus increasing his gain,

by  $9 ,018.00  fo r  deprec ia t lon  (see F ind ings  o f  Fac t  "4"  supra) .  Of  the

$9,018.00  cos t  bas is  reduc t lon  fo r  deprec ia t lon ,  $3 ,279.00  represents  the

depreciat ion deduct ion claLmed on pet i . t lonerrs 1981 Federal  and New York State

income tax  re tu rns ,  wh i le  the  ba lance,  $5r739.00 ,  represents  deprec la t ion

deduct ions claimed in pr lor tax years. Pet i t ioner maintains that the $5'739.00

of depreeiat ion deduct ions taken in pr ior years were never clained on New York

returns, thus generat lng no New York tax benef i t .  Slnce no New York tax

benef i t  was  rece ived f rom the  $5 ,739.00  o f  p r lo r  year  deprec ia t ion  deductLons ,



pet i t loner bel ieves said

from the computat,ion of

ProPer ty .
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anount should be

the gain xeaLLzed

excluded, for

on the sale of

New York purposes,

the Vermont rental

CONCLUSIONS OF LAT

A. That Tax Law $ 612(a) def ines a taxpayerrs New York adjusted gross

income as "his federal adjusted gross income'f with cert,aln uodlflcations

specif ied ln subsect lons (b) and (c) of  said sectLon 612.

B. That for personal income tax purposes there is no provislon in Tax Law

S$ 612(b) or (c) whlch would pernl t  a resident taxpayer to reduce the gain

reaLLzed on the disposlt ion of rental  property by pr ior year depreclat ion

deductions for which no New York tax benefit was derlved.

C. That in the computatlon of the New York minLmum taxable income of a

resLdent individual,  Tax Law $ 622(b) def ines i tems of tax preference as a

taxpayerrs " federal  l tems of tax preference" wlth certain nodif icat lons. Once

again, there is no provision in the Tax Law, for mininum lncome tax purposes,

which allows the exclusion or deduction petit,ioner seeks.

D. That the pet i t lon of John trr l .  Sabotka is denied in i ts ent l rety and

the Notice of Def ic iency dated Apri l  5,  1985 is sustained ln ful l ,  together with

such addit ional interest as may be due and owlng.

DATED: Albany, New York STATE TAX COMMISSION

APR 2 3 198?
PRESIDENT


