
STATE OF

STATE TAX

NEI^I YORK

COI{MISSION

In  the Mat ter  of  the
o f

Rudolph P.  & Jean M.

Pet i t ion

Russo AFFIDAVIT OF MAILING

for Redeterminat ion of a Def lc iency or Revlsion
of a Determinatlon or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r s  1 9 8 1  -  1 9 8 3 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, that he/she is over 18 years
of age, and that on the 12th day of August,  L987, he/she served the within
not ice of decislon by cert i f ied mai l  upon Rudolph P. & Jean M. Russo the
pet l t ioner in the within proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Rudolph P. & Jean M. Russo
32 Spy l l i l l
Poughkeepsie, NY 12603

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post offLce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

said addressee is the pet i . t loner
said wrapper is the last known address

Sworn to
I2th day

before me th ls
o f  Augus t ,  L987 .

to
pursuant to Tax Law sect ion L74



S T A T E  O F  N E , ' I  Y O  R . K
S T A T E  T A X  C  O M Y I S S I O N

A L B A N Y ,  N E i l  Y O R K  T 2 2 2 7

August 12, L987

Rudolph P. & Jean M. Russo
32 Spy I{111
Poughkeepsie, NY L2603

Dear  Mr .  &  Mrs .  Russo:

Please take not ice of the declsi-on of the State Tax Cornmisslon enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding in court  to revle\tr  an
adverse decision by the State Tax Commission uay be lnst i tuted only under
Article 78 of the Civil Practice Law and Rules, and must be comrnenced Ln the
Supreme Court of  the State of New York, Albany County, within 4 nonths from the
date  o f  th is  no t ice .

Inqulrles concerning the computation of tax due or refund allowed in accordance
with this decislon may be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluation Bureau
Assessment Revi.ew Unit
Bullding {19, State Campus
Albany, New York 12227
Phone #  (51B)  453-4301

Very truly yours'

STATE TAX CO}OTISSION

cc:  Taxing Bureaufs Representat ive



STATE OF NEW YORK

STATE TAX COIVMISSION

In the Matter of the Petitlons

of

RUDOLPH P. RUSSO AND JEAN M. RUSSO

for Redeterminat lon of Def lc lencies or for
Refunds of Personal Income Tax under lrctIcLe 22
of the Tax Law for the Years 1981 through 1983.

DECISION

Peti tLoners'  Rudolph P. Russo and Jean M. Russo, 32 Spy t t111, Poughkeepsie,

New York L2603' flled petitions for redetermlnatlon of deflclencles or for

refunds of personal lncome tax under ArtLcle 22 of the Tax Law for the years

1981 th rough 1983 (F l le  Nos.  62311 and 623t2) .

A hearlng was held before Arthur S. Brayr l lear lng Off lcer,  at  the off ices

of the State Tax Commlsslon, Bulldlng ll9, W. A. IlarrLman State Office Bulldlng

Campus, Albany, New York, on January L6, L987 at 9:30 A.M. Pet l t ioner Rudolph P.

Russo appeared pro se and as representat lve of hls wife,  Jean M. Russo. The

Audlt  DlvtsLon appeared by John P. Dugan, Esq. (Thonas C. Sacca, Esq.,  of

counsel)  .

ISSUES

I. Whether the statute of linltations bars the Audit Dlvlsion from

assert ing def lc lencies of personal Lncome tax for the years 1981, 1982 and

1 9 8 3 .

I I .  Whether pet l t ioners are ent l t led to a greater deduct lon for charl table

contributlons than the amount allowed by the Audlt Dlvlslon.

I I I .  Whether pet i t loners have substant lated ent l t lenent to a greater

autonobtle buslness expense than the amount allowed by the Audlt DlvlsLon.
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FINDINGS OF FACT

1. Pet l t ioners, Rudolph P. and Jean M. Russo, f l led a New York State

Resldent Income Tax Return for the year 1981 and elected a fll ing status of

narrled fll lng jolnt return. 0n thls return, petltloners claimed charitable

contr lbut lons ln the auount of $2,000.00. In conjunct lon wlth thls return,

iv1r. Russo flled a Federal Schedule C captloned Proflt or (Loss) From Business

or Professlon. The Federal Schedule C reported deductlons for car and truck

exPenses ln the amount of $3,825.00 and for parking and tolls ln the amount of

$ 6 2 5  . 0 0 .

2. To the extent at Lssue herein, petitioner Rudolph P. Russo filed a New

York State Resldent Income Tax Return for the year 1982 whereln he elected a

flllng status of married fll lng separately on separate forms On hls return,

Mr. Russo reported charl table contr lbut lons ln the amount of $3,500.00. t le

also flled a Federal Schedule C whereln he clalmed deductlons for car and truck

expenses Ln the amount of $31728.00 and for parking and tolls ln the amount of

$  1  ,  0 9 0 . 0 0 .

3. Petltloners filed a New York State Resldent Income Tax Return for the

year 1983 whereln they elected a f l l lng status of marr led f l l lng separately on

one return. On this return, Mr. Russo reported that he made charltable contrl-

but ions ln the amount of $3,500.00. t le also reported buslness lncome whlch was

determlned, in part ,  f rom clalulng car and truck expenses of $2,407.00 and

to l l s  and park lng  expenses  o f  $1 ,090.00 .

4. 0n Apr1l  B, 1985, the Audlt  Dlvlston lssued a Not lce of Def lc lency to

pet i t loners, Rudolph P. Russo and Jean M. Russo, assert lng a def lc lency of

personal income tax for the year 1981 ln the amount of $455.34, plus lnterest

o f  $167.36 ,  fo r  a  to ta l  amount  due o f  $622.70 .  0n  the  same date ,  the  Aud l t
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Divis ion issued a Not ice of Def ic iency to Mr. Russo assert ing a defrclency of

personal income tax for the years 1982 and 1983 in the amount of $2,043.43,

p lus  in te res t  o f  $226.23 ,  to r  a  to ta l  amount  due o f  $2 '269.66 .  Las t ly ,  on

Apri l  8,  1985, the Audit  Divis ion issued a Not ice of Def ic iency to Mr. Russo

assert ing a def ic iency of personal income tax for the year 1982 ln the anount

o f  $ 3 5 . 4 4 ,  p l u s  i n t e r e s t  o f  $ 7 . 6 3 ,  f o r  a  b a l a n c e  d u e  o f  $ 4 3 . 0 7 .

5. At the hearing, the Audit  Divis ion acknowledged that the Not ice ot

Det ic iency  asser t ing  tax  due in  the  amount  o f  $35.44  p lus  in te res t  o f  $7 .63

should be cancelled on the ground that it was issued to the wrong lndividual.

6.  To the extent at issue herein, the asserted def ic iencies of personal

income tax \^rere premised upon the disallowance of eighty-tive percent of

Mr. Russors claimed automobi le expenses and parking and tol l  exPenses on the

ground that Mr. Russo was unable to provide adequate substantiation. The Audlt

Divis ion also only al lowed chari table contr lbut ions to the extent that Pet l t ioner

could produce cancel led checksr plus an al lowance of two dol lars a week for

cash contr ibut ions. The foregoing resulted in a dlsal lowance of chari table

cont r lbu t ions  o f  $3 ,095.00  dur ing  L982 and $2 ,825.00  dur ing  1983.

7. During the years in issue, Mrs. Russo attended Alcohol ics Anonymous,

on a near dai ly basis.  0n nany occasions, she attended two meetings in a

single day. I t  was customary for those attending such meetings to make a

donat ion to help defray the cost of  such meetings. Mrs. Russo averred that she

customari ly uade a donat ion of $2.00 at each such meeting which she attended

and that such donat ions total led $700.00 a year.  However,  s ince Alcohol ics

Anonymous meetings are subject to str ict  anonynity,  i t  is lnpossible to provide

documentary evidence of at tendance at or donat ions at such meetings. In
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addlt lon, dur lng the years ln lssue, Mrs. Russo acted as a sponsor for certaln

persons ln the Alcohollcs Anonyoous program. In thls positlon' Mrs. Russo made

numerous trl-ps to lndlvldual hones as well as provlded transportatton to and

from meetings. Mrs. Russo drove approxLmately 3,500 ml1es each year ln the

furtherance of these services.

8. During the years 1981, 1982 and 1983, Mr. Russo and hls farnl ly at tended

Sunday rYass servlces at ttoly Trlnlty Church, Poughkeepsle, New York, Salnt

Martin de Polres Church, Poughkeepsle, New York, or Salnt Denls/Saint Colunbus

Church, Hopewell Junction, New York. Mr. Russo maintained that the cash

contr lbut ions made at such servlces for each of the years 1981, 1982 and 1983

was approximately $500.00 and that addltlonal cash contrlbutions of approxlnately

$250.00 per year were nade durLng special  col lect lons and church hoI ldays.

9. Mr. Russo estlmated that durlng each of the years ln lssue, he made

cash contr lbut lons of $250.00 to mlscel laneous charl t les that sol lc l t  door-to-

door, both at home and at work.

10. Durlng the years 1981 through 1983, Mr. Russo was engaged ln a number

of di f ferent act l .v l t les involvlng the product lon of income. These act lvt t les

lncluded counsel to the Dutchess County Leglslature, counsel to the Dutchess

County Cornmunlty College, employment at a fanlly-owned corporatlon known as

I ler l tage Holding Corporat lon, employee of Russots Wine and Llquor Store, Inc.,

maintalnlng law offlces ln Poughkeepsle and Hopewell JunctLon' representlng

lnmates at varlous correctlonal facllltles and operation of the Revere Water

Company. Mr. Russo also represented Lndlviduals before the FantLy Court as law

guardlan or as asslgned counsel.
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11. Mr. Russo did not maintain mi leage records. However,  he contended

that in vi-ew of the amount of travel in which he was engaged, lt would have

been impossible to keep a diary.

L2. At the hearlng, Mr. Russo was uncertaln as to how he arr ived at the

mileage expense he deducted on his tax return. However,  he bel ieved that his

urileage expense was premlsed upon an estinated 22r500 business miles traveled

during the year. The mi-leage was divided by twenty mlles to a gallon and the

renainder was mult ipl ied by the pr lce of gasol ine. Mr. Russo also added in the

price of an oi l  change for every 21500 mlles traveled.

f3.  Mr. Russo est imated the amount he spent on parkLng and also est lmated

the amount he spent on tol ls on the basis of where he traveled. Mr. Russo

maintained that it was lnposslble to park in downtown Poughkeepsie without

paying f i f ty cents an hour for parking.

CONCLUSIONS OF LAW

A. That Tax Law $ 083(a) provi-des that tax shal l  be assessed within three

years after the returns were f i led. However,  a return f i led pr ior to the last

date prescr l-bed by law is deemed to be f i led on such last date (Tax Law

S 683tb l t l l ) .  The las t  day  fo r  the  f i l i ng  o f  the  persona l  income tax  re tu rns

lnvolved herein was Apri l  15 of the succeedlng taxable year (20 NYCRR 146.1).

Since the not i-ces of def ic iency were issued within three years of the date the

returns were deemed f i led, the not ices of def ic iency rrere not barred by the

statute of l i roi tat ions.

B. That,  in general ,  the New York i temlzed deduct ion of a resident

indivldual means the total amount of his deductions fron Federal adjusted gross

income, other than Federal  deduct ions for personal exemptlons'  as provided ln
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the laws of the United States for rhe taxable year,  with certain nodlt lcat ions

t rh ich  are  no t  re levant  here ln  (Tax  Law $  615[a ] ) .

C. That in order for a contr lbut lon to an organizat ion to be deduct lble

frorn ! 'ederal  adjusted gross income, l t  must be made to, or for the use of,  the

type o f  o rgan iza t lon  descr lbed ln  I .R .C.  $  170(c ) .  Pe t l t loners  have no t

presented suff l -c ient evl-dence to estabt ish that the part icular chapter of

A lcoho l ics  Anonymous sa t is t ied  the  c r l - te r la  o f  I .R .C.  $  170(c ) .  In  th ls

regard, Judlctal  not i -ce ls taken that there ls no chapter of Alcohol lcs

Anonymous l isted ln the Department of Treasury's Cumulat ive Llst  of

Organ iza t ions  Descr lbed in  Sec t ion  170(c )  o f  the  In te rna l  Revenue Code o f  1954

in the vic inl ty of Poughkeepsle, New York. Therefore, pet l t ioners have fai led

to sustaln the burden of proof of establ lshlng that the contr lbut ions to

Alcohol ics Anonymous r,rere deduct lble chari table contr lbut lons (Tax Law

S  6 8 s I e ) ) .

D. That based upon al l  of  the facts and circumsEances presented, lncluding

Mr. Russo's credible demeanor, i t  1s found that 1"1r.  Russo is ent i t led to

deduct lons for  char i table contr lbut ions made by cash to the Roman Cathol ic

Church and miscel laneous char i t les in  excess of  that  a l lowed by the Audi t

Dlvisl-on (Cohan v. Commr. of Internal Revenue, 39 F2d 540).  Accordingly,

Mr. Russo ls to be al lowed an addlt ional $500.00 per year for cash charl table

cont r ibu t ions .

E. That an indlvidual claining a travel expense is expeeted to maintaln

records or other,  proof substant iat ing the amount of the exPenser t ime, place

a n d  b u s i n e s s  p u r p o s e  o f  e a c h  t r L p  ( I . R . C .  S  2 7 4 ;  T r e a s .  R e g .  S  f . 2 7 4 - 5 t b l t 2 l ) '

That slnce peglt j -oner did not maintaln any vehicle usage logs or other evldence
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substantlatlng the foregoing ltens, Mr. Russo has not sustaLned hls burden of

proving entitlenent ln full to the expenses clalmed on the returns in questlon

(see iv lat ter of  Juan Lauri l la,  State Tax Commlssion, November 13, 1986).

F. That ln accordance with Findlng of Fact "5", the Notlce of Deflclency

assert lng tax due in the amount of $35.44 Ls cancel led.

G. That the petltlons of Rudolph P. Russo and Jean M. Russo are granted

to the extent of Concluslons of Law "D" and "F" and the Audlt DlvLslon ls

dlrected to nodlfy or cancel the not lces of def lc iency accordlngly;  and, except

as so nodif led or cancelLed, the not lces of def ic lency are sustalned.

DATED: Albany, New York STATE TAX COivf.vfiSSION

AU0 121987
PRESIDENT


