
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l - t l -on
o f

John Rucker

for  Redeterminat ion of  a Def f -c iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Personal  Income Tax under Chapter  46,
Ti t le  T of  the Adminis t rat ive Code of  the Ci ty
of  New York for  the Year 1979.

AFFIDAVIT OF MAITING

State of  New York

County of Albany

David Parchuck/Janet  M. Snay,  belng duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Corrn iss ion,  that  he/she is  over  18 years

of  age,  and that  on the 13th day of  March,  1987,  he/she served the wi th in
not ice of  Decis ion by cer t l f ied mai l  upon John Rucker the pet i t ioner  in  the
wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

John Rucker
154  30 -28  Ave .
F lush ing ,  NY  11354

and by deposi t ing same enclosed
post  of f ice under the exclus l -ve
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
13 th  day  o f  March ,  1987 .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address

,4 zt /,:ru
Authorized y'o adrninister oaths
pursuant to Taf Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Ivlatter of the Petit ion
o f

John Rucker

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Personal  Income Tax under Chapter  46,
Ti t le  T of  the Admini -s t rat ive Code of  the Cl tv
o f  New York  f o r  t he  Yea r  L979 .

AFFIDAVIT OF MAILING

S t a t e

County

of New York :
s s .  :

of Albany :

David Parchuck/Janet  M. Snalr  being duly sworn,  deposes and says that

he/she is  an employee of  the state Tax cornur iss ion,  that  he/she is  over  18 years

of  age,  and that  on the 13th day of  March,  1987,  he served the wi th ln not i .ce of

Decis ion by cer t i f ied rnai l  upon Louis F.  Brush,  the representat ive of  the
pet i t ioner  in  the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid r { r rapper addressed as fo l lows:

Louis F. Brush
101 Front  S t .
Mineo la ,  NY 11501

and by deposi t ing
pos t  o f f i ce  unde r
Serv ice wi th in the

That deponent
o f  t he  pe t i t i one r
last  known address

same enclosed in a postpaid properly addressed wrapper ln a
the exclusive care and custody of the Unlted States Postal-

S ta te  o f  New York .

further says that the said addressee is the rePresentat ive
herej-n and that the address set forth on said wraPPer is the

of  the  representa t ive  o f  the  pe t i t ioner .

Sworn to before me th is
l 3 th  day  o f  March ,  1987 .

uthor ized to s ter  oa ths
Dursuant to Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E ! ' I  Y J R K  L 2 2 2 7

rvlarch 13, 1987

John Rucker
154 30-28 Ave.
F lush lng ,  NY 1 f354

Dear Mr. Rucker:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your rlght of revtew at the administratlve level.
Pursuant to sect lon(s) 690 & L3L2 of the Tax Law and Chapter 46, Tl t le T of
the Adnlnistrat ive Code of the Clty of New York, a proceedlng in court  to
revl-ew an adverse declsion by the State Tax Commisslon may be inst l tuted only
under Art ic le 78 of the Clvi l  Pract lce Law and Rules, and nust be co'nmenced ln
the Supreme Court of  the State of New York, Albany County, wlthln 4 months fron
the  da te  o f  th is  no t ice .

Inquir ies concerning the computatLon of tax due or refund al lowed in accordance
wi th  th ls  dec ls ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Audlt Evaluation Bureau
Assessment Review Unlt
Bui lding / /9,  State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COII{ISSION

cc! Taxing Bureaurs Representat lve

Peti t ioner I  s Representat lve :
Louis F. Brush
1 0 1  F r o n t  S t .
Mlneo la ,  NY 11501



STATE OF NEI'I YORK

STATE TAx CO}fIfISSION

:
In the Matter of the Pet i t lon

o f
:

JOHN RUCKER DECISION
:

for Redeterninat ion of a DefLciency or for
Refund of New York State Personal Income Tax :
under Artlcle 22 of. the Tax Law and New York
Clty Personal locome Tax under Chapter 46, :
Ti t le T of the AdmlnistratLve Code of the City
of New York for the Year L979. :

PetLttoner,  John Rucker,  I54 30-28 Avenue, Flushtng, New York 1L354' f l led

a petttlon for redeteroinatton of a deflclency or for refund of New York State

personal tncome tax under ArtI"cle 22 of the Tax Law and New York Clty personal

lncome tax under Chapter 46, Tttle T of the AdrnLnlstrattve Code of the City of

New York for che yeat 1979 (Ft le No. 43265).

On Octobet 23,1985, pet l" t toner walved hls r lght to a formal heariog and

requested the State Tax CornnLssl.on to render a decislon based on the entlre record

contalned ln his f t le,  rr i th al l  br lefs to be subnlt ted by October 8, 1986.

After due conslderatlon, the State Tax Conrnisston hereby renders the foLlowtng

dect"ston.

ISSUES

I. Whether the NotLce of Def lcLency was lssued wlthout any basis and for

the soLe purpose of extendtng the perlod of l tnt tat ion on assessment.

II. tfhether petltloner has substantLated that he wes engaged ln a trade or

bustness durl"ng the year at lssue.



I I I .

buslness

lssue.
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Whether petltloner has substantlated

expenses cLalned as deductlons from

the character and 4mounc

gross lncome for che Year

o f

at

FINDINGS OF FACT

1. Pet l t tone(,  John Rucker,  together wlch hls wLfe, El lzabeth Rucker '

tlnely flled a New York State and Clty locome tax resLdent return for 1979

wheretn they eLected a fll lng status of "uarrled ftLing separately on one

return". 0n hls portlon of sa{d return, peEl"tl.oner reported business tncoue of

$201436.00, whLle on her portLon of the recuro Mrg. Rucker reported business

income tocal- l ing $3,133.00. The fol lowLng cable detai ls the manner ln whtch

petltLoner and hLs spouse corputed thelr respeetLve buslness tncoues:

John Rucker
Income

Income f rom comm,Lssl.ons r €tc.
ConsultLng' plannl.ng
Total Lncome

Expenses

Net

Income
Servlce fees recelved

Expenses
Travel
Tol-l-s
Parktng
Suppl les
?otal  expenses

Net Iacorne

Payments to El{.zabeth Rucker - secretarLal
Magazlnesr newspaperg
Car fares
0utslde telephone
Lleet log, sol tc i tat lon expense
Calculator,  suppl les
Hospltal t ty
MaLllngs
Postage
Total  expenses

lncome

Eltzabech Rucker

$27 ,786 .00
550 .00

$  4 ,800 .00
392.00
296.00
433  .00
7  4 r  .OO
107  .00
599 .00
389  .00
143 .00

$  I  , 372 .00
17 .00
84  .00

194 .00

$ 28 ,  336 .00

$  4 ,800 .00
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2. Attached to pet i t ionerrs return \ras a r^rage and tax statement l -ssued t .o

Yr .  Ruckex  by  Pf lzer ,  Inc . r  repor t ing  wages,  t ips ,  o ther  compensat ion  o f  $27,785.79 .

The stat,ement is stamped wLth an arrow point ing to the $27,785.79 fLgure with

the legend rr lncluded in Schedule Ctt .

3 .  On January  25 ,1983,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud l t

Changes to petLt loner and his spouse for the year 1979 whlch contained the

f ollowing explanation :

"As a salary [s ic]  employee, you are not a business ent i ty and therefore
not enLit led to claim Sehedule C deduct ions, as these expenses are
not ordinary and necessary t ,o the product lon of income as an employee.
An isolated transact ion more or less does not const i tute the carrying
[sic]  of  a business. Therefore, s ince your wife had no income onl-y a
201 report ing in Column A is al lowable.

As  your  income exceeds $25,000.00  no  househo ld  c red l t  i s  a l lowed. r f

4.  The Audit  Divls ion recomputed pet i t ionerts and his wifers New York

State and City income tax l iabLl l ty for 1979 ot a joint  return basl-s.  New York

SLate and City taxable income of $18 1962.79 was computed ln the fol lowing

manner:

Wages
Other income
In teres t
Capital  gain
Balance
Modif lcat ion
Corrected total  income
Itemized deduct ions
Balance
Less: exemptlon
Taxable income

$27  , 785 .79
550  .00
376 .00

73 .00w
18 .00

$26'Fffi
7  , 7  40  . 00

$2 t , 062 .79
2 ,100 .00

$LB ,962  . 79

5. Based on the aforementioned Statement of Audit  Changes, the Audit

D iv is ion ,  on  Apr i l  8 ,  1983,  i ssued a  Not ice  o f  Def ic lency  to  pe t i t ioner  fo r

1979 asser t ing  add i t iona l  New York  S ta te  and C i ty  tax  due o f  $855.61 ,  p lus

i n t e r e s t  o f  $ 2 8 7 . 7 2 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 1 , 1 5 3 . 3 3 .
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6. Pet i t ionerrs tax return was selected for examlnat ion along with

those of approxl-nately 100 other indlviduals on the basis that the returns

had been prepared by a part lcular accountant.  An lnvest igat ion had disclosed

that said accountant had conslstent ly prepared returns on which an individual

wlth wage or salary income shown on rrage and tax statements had rePorted sald

income as business receipts on Federal  Schedule C. Department of Taxat lon and

Flnance audltors were dLrected to review the returns and to dlsal low claimed

business expense deductLons l f  the taxpayer appeared to be an employee recelving

wage or salary income reported on wage and tax statements. Pet i t ionerrs and

his wlfers claLmed Schedule C deduct ions were disal lowed on that basis.

7. Pet i t ioner submitted documentarv evidence ln the form of sales invoices,

cancel led checks and worksheets ln substant lat ion of a port , ion of the business

expenses claimed on both his and his spousers Federal  Schedule C. However,  the

evidence subnit ted did not relate to a character izat ion of the expenses as

business rather than personal.

8 .  Pet i t ioner  
"o r t 'a "nd" ,

(a) that the Not ice of Def ic iency \{as Lssued on an arbi trary and

capric ious basis just pr lor to the expirat ion of the period of l ln i tat lons on

assessment,  thus depriv ing pet i t ioner of the opportunity to present substant lat ion

for che claimed deduct ions;

(b) that petitioner is one of a l-arge group of taxpayers who l^rere

selected for special  scrut iny because thelr  returns had been prepared by the

same tax preparer;  and
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(c) that where pet i t loner does not have cancel led checks or other

receipts for certain expenses, the Department of Taxat lon and Finance should

a1low pet i t ioner a reasonable est imate of such expenses.

CONCLUSIONS OF LAW

A. That the Not ice of Def ic iency was properly issued and was not arbttrary

and capricious. The return was patently erroneous and the Audit Division was

just i f ied in disal lowing the business expenses claimed by pet l t ioner and hls

spouse on their  respect ive Federal  Schedule C. The Notice of Def ic lency was

preceded by a Statement of Audit Changes and petltioner had an opportunity to

f i le an amended return clalning employee business expenses as adjustments to

income on Federal  Forrn 2106, or as i tenized miscel laneous deduct ions, but did

not  do  so .

B. That the fact that pet i t ionerfs return was selected for examlnat ion

because of certain pract ices of his accountant is i r relevant.  Pet i t ioner 's

l iabi l i ty depends solely on the facts adduced herein.

C. That pet i t loner has faLled to sustain his burden of proof (Tax Law

S 689[e ] ;  Adrn in ls t , ra t i ve  Code S T46-189.0 [e ] )  to  show ( i )  tha t  he  and h is  w i fe

were engaged in a trade or business other than as employees (Internal Revenue

Code $  62 [1 ] ) ;  ( i i )  tha t  the  expenses  in  ques t ion  r , re re  t tade or  bus iness

deduct lons of employees deduct ible pursuant to Internal Revenue Code S 62(2);

and ( i l i )  that the expenses in quest ion l rere ordinary and necessary business

expenses deduct ible under Internal Revenue Code $ I62(a).
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D. That the pet i t lon of John Rucker ls denled and the NotLce of Def lctency

dated Aprt l  8,  1983 ls sustained ln ful l ,  together with such addlt lonal interest

as may be lawfully due and owlng.

DATED: Albany, New York STATE TAX COMMISSION

MAR 13 1e87"


