
STATE OF NEW YORK

STATE TAX COMIIISSION

In the Matter of the Pet l t ion
o f

Diana Ross

for Redeternlnation of a Deflclency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of. the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Tltle T of the Adnlnlsrratlve Code of the Clty
of New York for the Years 1980 and 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Commlsslon, that he/she is over 18 years
of age, and that on the 23rd day of July,  1987, he/she served the wlthln not lce
of Declslon by cert i f ted mai l  upon Diana Ross the pet l t loner Ln the withln
proceed.ing' blr encloslng a true copy thereof ln a securely sealed postpald
wrapper addressed as fol lows:

Dlana Ross
c/o Loeb & Loeb
10100 Santa Monica Blvd.,  Suite 2200
Los Angeles, CA 90067

and by depositlng same enclosed ln a postpaid properly addressed wrapper in a
post off lce under the excluslve care and custody of the Unlted States Postal
ServLce withln the State of New York.

That deponent further says that the sald addressee ls the petLtioner
hereln and that the address set forth on said \rrapper Ls the last known address
of the pet l t ioner.

Sworn to before rne this
23 td  day  o f  Ju ly ,  1987. (  t ,  r l (

w sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Dlana Ross

for Redeterrnlnation of a Deficiency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Tltle T of the Adminlstrat,lve Code of the CLty
of New York for the Years 1980 and 1981.

AFFIDAVIT OF iITAILING

State of  New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, beLng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlsslon, that he/she ls over 18 years
of age, and that on the 23rd day of Ju1y, 1987, he served the wlthln not ice of
DecLslon by certlfled rnall upon Edward II. i letn, the representative of the
pet i t loner ln the wlthln proceedlng, by enclosLng a true copy thereof ln a
securely sealed poscpatd \.rapper addressed as f ollows:

Edward lI. Hein
Breed, Abbott  & Morgan
153 E.  53rd  St ree t
New York, NY L0022

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post off ice under the excluslve care and custody of the Unlted States Postal
Servlce wlthin the State of r\ew York.

That deponent further says that the sald addressee ls the representatlve
of the petltloner herein and that, the address set forth on said lrrapper ls the
last knor,m address of the representatlve of the petltloner.

Sworn to before rne this
23rd day of July,  L987. ,  r r r r i .  I t i  ' ' j ) ; L ' : t



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O . V . ' [ I S S I O  N

A L B A N Y ,  N E ' , , , l  Y O R K  1 2 2 2 7

Ju ly  23 ,  L987

Dlana Ross
c/o Loeb & Loeb
10100 Santa  Mon lca  B lvd . ,  Su l te  2200
Los Angeles, CA 90067

Dear  Ms.  Ross :

Please take notice of Ehe Decislon of the State Tax Coumlsslon enclosed
herewith.

You have now exhausted your rlght of review at the adrnlnlstratlve leveL.
Pursuant to sect lon(s) 690 & L3L2 of.  the Tax Law and Chapter 46, Tl t le T of
the Admlnlstratlve Code of the Clty of New York, a proceedlng ln court to
revlew an adverse decisLon by the State Tax Connisslon may be lnstltuted only
under Article 78 of the Clvll Practlce Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County' wLthin 4 months from
the date of this not ice.

Inqulrles concernlng the computation of tax due or refund allowed in accordance
with thls declslon may be addressed to:

NYS Dept. Taxatlon and FLnance
Audlt Evaluat,ion Bureau
Assessment Revlew Unlt
Bulldlng i/9, State Campus
Albany, New York L2227
Phone # (518) 453-430L

Very truly yours,

STATE TAX COIIIfISSION

cc: Taxlng Bureaurs Representat ive

Petl t loner t  s Representat ive:
Edward H. Heln
Breed, Abbott  & Morgan
153 E. 53rcl  St,reet
New York, NY 10022



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DIANA ROSS

for Redeterninat lon of a DefLclency or for
Refund of New York State Personal Income Tax
under ArtLcle 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Tl t le T of the Adntnlstrattve Code of the City
of New York for the Years 1980 and 1981.

Whether pet i t ioner was

Clty durlng Ehe years 1980

DECISION

Petl t ioner,  Dlana Ross, c/o Loeb & Loeb, 10100 Santa Monica Boulevard'

Sulte 2200, Los Angeles, Cal l fornia 90067, f i led a pet i t lon for redetemlnat ion

of a deficiency or for refund of New York State personal incone tax under

Article 22 of the Tax Law and New York Clcy personal inco@e tax undei ChaPter

45, Tl t le T of the Adolnlstrat ive Code of the City of New York for the years

1 9 8 0  a n d  1 9 8 I  ( F l 1 e  N o .  6 0 8 8 1 ) .

A hearlng was held before A1len Caplowalth, I lear ing 0ff icer '  at  Ehe

off ices of the State Tax Counlssioo, Two World Trade Center,  New York'  New

Y o r k ,  o n  D e c e m b e r  9 , 1 9 8 5  a t  9 : 1 5  A . M . ,  w l t h  a l 1  b r l e f s  e o  b e  s u b n i t t e d  b y

January 31, 1987. Pet l t loner appeared by Andrew Garb, Esq. and Edward I i .  Heln'

Esq. The Audit  DLvlsion appeared by John P. Dugan, Esq. ( l terbert  Kanrass,

E s q . ,  o f  c o u n s e l )  .

ISSUE

donlci led ln,  and a resldent of New York State and

a n d  1 9 8 1 .

FINDINGS OF FACT

i.  Dlana Ross (herelnafter ' tpet i t ioner") ,  f i led New York Scate nonresldent

income tax returns and Clty of New York nonresident earnlngs tax returns for
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the years 1980 and 1981. 0n each return pet l t ioner al located her salary incoue

to sources withln and wlthout the State and City of New York.

2. 0n Decenbet L7, 1984, the Audit  Dlvls lon issued a Stateuent of Personal

Incone Tax AudLt Changes to petitLoner wherein certaio adjustments were made

whlch were explained as fol lows:

"Since you have not, subnitted the lnformatlon reguested to
substantLate that your donicile was not New York, you are
consldered a fuLl year doulcillary of New York for the
ent ire 1980 and 1981 tax years and al l  Lncoae recelved !s
taxable to New York.

Partnershlp losses are dlsal lowed as unsubstant iated. ' l

3.  Based on the above statement,  a Not lce of Def lc iency was lssued

agalnst petLt ioner on March 6, 1985 assert ing addlt lonal New York SEate and

Ci ty  persona l  lncome tax  fo r  the  years  1980 and 1981 o f  $746 '355.02 ,  p lus

p e n a l t i e s  o f  $ 3 7 , 3 L 7 . 7 5  a n d  i n t e r e s t  o f ,  $ 2 9 7 , 1 1 3 . 9 6 ,  f o r  a  t o t a l  d u e  o f

$1 ,080,785.73 .  Sa ld  pena l t ies  y rere  asser ted  fo r  neg l lgence pursuant  Eo sec t lon

685(b) of the Tax Law and sect lon T46-185.0(b) of the Adolnlstrat lve Code of

the City of New York.

4. Pet i t ioner executed a consent forn which f ixed the period of l ln icacion

upon assessnen! of personal lncome tax for the caxable year ended Deceuber 3l '

1980, to any tLne on or before 0ctober 15, 1985. Said consent forn'  whlch was

val ldated on August 17, 1984, was t lnely slnce pet l t loner 's 1980 return was not

f i l e d  u n t i l  0 c t o b e r ,  1 9 8 1 .

5. The lssue respect ing pet i t ioner 's clalned partnershlp losses was

resolved ln her favor at a pre-hearLng conference. Aecordlngly, the sole

reuainlng issue ls whether petltLoner rdas donlctled ln, and a resldent of New

York Scate and Clty durlng Ehe years 1980 and f981.
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6. Pet i t lonert  a renowned vocal ist ,  was born and ralsed, recelved her

foroal educatlon and counenced her career as a performer wl.Eh Voto',urr Record

Corporation ln MiehLgan, where her parent,s reslded and qrere doulclled at the

t ine of her blr th and at al l  t ines thereafter.

7.  In or before 1970 pet l t loner noved frou -Yichlgan to Cal l fornla and

purchased a home tn Beverly tll l ls (her "Beverly tll l ls houe")1 ln whLch she, her

then husband and her three children llved together as a faoily. After eommeneing

dlvorce proceedLngs on June I ,  L976, pet i t loner and her chl ldren cont inued to

reside ln her Beverly ttll ls hone whlch she retalned throughout the years at

issue and unci l  1985, at which t lne l t  was sold. In June 1983, her Beverly

l i l l l s  hone had a  faLr  narke t  va lue  o f  $2 ,200,000.00 .

8. In late L975 ot par ly L977 petLt ioner obtalned the prLnclpal role of

Dorothy ln "The ' lLz",  a novle set tn New York Clty.  Accordingly,  she ras

required to work in New York Ctty on pre-productLon, product lon and post-product loo

work relaelng to the f lLu for an extended perl .od. Since pet l t ioner had obtaineci

custody of her three children she brought thern wlth her to New York and enrolled

then ln a pr ivate school ln New York,

9, After unsuccessful ly seeklng !o rent ln the area of her chl ldrents

school,  on July 13, L977 petLt loner purchased a cooperat lve apartuent ln New

Y o r k  C i t y  f o r  $ 9 5 , 0 0 0 . 0 0 .

10. "The Wiz" dLd not premlere unt l1 October L978.

11. In 1978 pet i t loner connenced a search for a sui table hone ln Connecttcut.

In 1979 she nade an offer on a house in Greenwich, Connect icut.  In. ' farch 1980

In the lnterest of  petLt ioner t  s
addresses and sLnllar data not
ornl t ted fron the decislon.

prtvacy and securt ty,  specif ic nanes,
relEvant to the lssue hereLn has been
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she contracted to buy the house, and on July 1, 1980 she closed the purchase of

the houe ("the Greenwich home").

L2. Petl.tLoner'g Beverty lltl ls hone and her Greenwich hooe each had

extenslve grounds, a tennls court, and a swlm'nlng pool. She sold her Beverly

I{111s home in 1985 for $1,750,000.00. Her GreenrrLch horne, lacludlng a cont lguous

un improved parce l  a lso  acguLred in  1980,  cos t  over  $2 ,000,000.00 .

13. At the hearlng pet l t loner Eest i fLed that her domlcl le '  her pernanent

hone and the place to whLch she intended to return, had been her Beverly i1111s

hooe until she moved to Connecticut, at whlch tLrne lt becane her Greenwich

home. She further test i f led that she had never considered the New York apartment

her hone.

.14. Volundnous documentat lon was subait ted by pet l t loner to show that her

act lons durlng the years 1977 through 1980 rrere conslstent wlth her elalned

contlnuance of her CallfornLa donLclle durlng said perlod.

15. Voluulnous documenEatlon was suboltted by petitLoner to show that her

act,ions, slnce the purchase of her Greenwlch houre' were consistent wlth her

clained change of donnlcile to ConnectlcuE.

L6. Pet l t ionerfs tax returns Trere consistent with her test iorony regardlng

her donlci le.  She t lnElv f l led Cal i fornia resLdent and New York nonresldent

income tax returns for L977 ,  1978 and L979. I{er 1980 Cal l fornta iocome tax

return states that she was a Callfornia resldenc for slx months and a Connectlcut

restdent for the renalnder of the year.

L7. Pet i t loner cont inuously naintatned her New York apartment during che

years at issue.

18. Pet l t loner did not spend Eore than 183 days in New York during each

year at lssue.
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19 .  Pet l tLoner  t  s  p roposed f  lnd ings  o f  fac t  t t2 " ,  t t3 "  ,  t t4 t ' ,  t t5 t t ,  t t6 "  ,  t ' 7 "  ,

t t9 t t ,  t t1Ot t ,  t t l l t ' ,  t ' L } t t ,  t t l3 t t ,  and t r18 t t  a re  accepted  and incorpora ted  here ln ;

pe t l t loner rs  p roposed f ind lngs  o f  fac t  " l "  and 14"  a re  accepted  ln  Par t ;

pe t l t , loner ts  p roposed f ind ings  o f  fac t  "15" ,  "L5" '  and "L7"  a te  re jecced as

belng conclusive !n nature; pett t ionerts proposed f tndtng of fact "8" Ls

rejected as belng lrrelevant.

coNclusrory 0F LAW

A. That 20 NYCRR L02,2(d) provldes Ln relevant,  part  that:

"( l )  Donlci le,  in general ,  is the place which an lndivldual
lntends to be his peruanent home -- the place to whlch he
Lntends to reEurn whenever he uav be absent.

(2) A donlci le once establ ished cont lnues uot l l  the person
in quest ion noves to a new locat lon wlth the bona f lde
lntentlon of naktng his flxed and permanent houe there. No
change of douiclle results from a removal to a new locatlon
lf the intention ls to remain there only for a ll lrited
tlne; this rule applies even though the individual oay have
sold or dlsposed of his forraer hooe. The burden is upon
any persoo assertlng a change of donicile Eo show that che
necessary  in ten t lon  ex is ted . "

B. To change one t s donlclle requlres an lncent to glve up the old and

take up the new (Matter of Newconb ,  192 NY 238, 251).  The evLdence Eo establ lsh

the requtred intentlon to effect a change of doorictle oust be clear and convlncing

(Ruderuan v. Rudenaan, 193 Misc 85, 87 affd 275 App Dlv 834; Matter of  BodfLsh v.

Gal lnan'  50 A-D2d 457).

C. That the facts clearly and convinclngly show that petiELoner rras noE

donlcl led ln new York State during the years i980 or 1981. Durlng said years

she was donlcLled in California untLl she changed her donlclle to Connectlcut.

D. That sect ion 605(a) of the Tax Law provldes in relevant part  EhaE:
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'rA resident ladLvidual neans an indlvl.duaL:

* * *

(2) who is not doniclled ln this state buc naintains a
permanent plaee of abode ln thls state and spends ln the
aggregate trore than one hundred eighty-three days of the
taxab le  year  in  th is  s ta t€ . . . . r f

E. That although petltloner nalntalned a perrnanent place of abode ln New

York, she did not spend in the aggregate more than one hundred eighty-three

days ln new York durlng elther year at 1ssue. Aecordlngly, petltloner \tas a

nonresident indlvldual of New York State and Clty durlng the years 1980 and

1 9 8 1  .

F. That the petitlon of Diana Ross is granced and the Notlce of Deflciency

issued i \ tarch 6, 1985 ls cancel led.

DATED: Albany, New York STATE TAJ( COIIOISSION

JUL 2 31981 PRESIDENT


