
STATE OF NEW YORK

STATE TAX CO}OIISSION

In the Matter of
o f

Lawrence M.

the Pet i t ion

Rosenthal AFFIDAVIT OF I.{AILING

for Redet,erminat ion of a Def ictency or for
Refund of New York State and New York City
Personal Income Tax under Article 22 of tll.e
Tax Law and Chapter 46, Ti t le T of the
Adninistracive Code of the City of New York
fo r  the  Year  1981.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet rvl. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she i .s over 18 years
of age, and that on the 21st day of August,  1987, he/she served the wlthin
not ice of decision by cert i f ied mai l  upon Lawrence M. Rosenthal the pet i t i .oner
ln the within proceeding, by enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Lawrence M. Rosenthal
L2OO L02nd Avenue North
St.  Petersburg, Flor ida 33702

and by deposit ing same enclosed in a postpaid properly addressed wrapper l -n a
post off ice under the excluslve care and custody of the United States Postal
Servi .ce wlthin the State of New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t l one r .

Sworn to before me th is
21s t  day  o f  Augus t ,  1987 .

that  the said addressee is  the Pet i t ioner
forth on said wrapper is the last known address

r i zed  toAut
nt t,o Tax

inister



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Lawrence

of the Pet i t ion
o f

M. Rosenthal AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New York CiEy
Personal Income Tax under Art lc le 22 of tbe
Tax Law and Chapter 46, Ti t le T of the
Adninistrative Code of the City of New York
fo r  the  Year  1981.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet .{. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she ls over 18 years
of age, and that on the 21st day of August,  1987, he served the wi. thin not ice
of declsion by cert i f ied mai l  upon Richard A. Levine, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Richard A. tevlne
Roberts & Ilolland
30 Rockefel ler PLaza
New York, NY 70712

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent furt,her says that the sai.d addressee is the representatlve
of the pet i t loner hereln and that the address set forth on said wrapper is the
last knorrm address of the representat ive of the pet i t i -oner.

Sworn to before rne thls
21s t  day  o f  August ,  L987.

zed  to i s te r
t  to Tax Law sect i



S T A T E  O F  N E ' i ^ T  Y O R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August 21, L987

Lawrence M. Rosenthal
1200 102nd Avenue North
St .  Petersburg ,  F lo r f -da  33702

Dear Mr. Rosenthal:

Please take not lce of the declsion of the State Tax Conrnisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnistrative level.
Pursuant to sect lon(s) 690 & L3I2 of the Tax Law, a proceeding in court  to
revlew an adverse decislon by the State Tax Conmission nay be instituted only
under Artlcle 78 of the Civil Practice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany Countyr nithln 4 months from
the da te  o f  th is  no t ice .

Inqulri-es concernlng the computation of tax due or refund allowed in accordance
nith this decision mav be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Review Unit
Building {19, State Campus
Albany, New York 12227
Phone #  (518)  453-4301

Very truly yours,

STATE TAX COMMISSION

cc: Taxi.ng Bureauts Representat lve

Peti t ioner t  s Representat ive :
Rlchard A. Levine
Roberts & Ilolland
30 Rockefeller PLaza
New York ,  NY 10112



STATE OF NEW YORK

STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f

LAWRENCE M. ROSENTHAL

for Redet.erminat ion of a Def ic iency or for
Refund of New York State and New York City
Personal Income Tax under Article 22 of tl:.e
Tax Law and Chapter 46, Title T of the
Administrat ive Code of the City of New York
fo r  the  Year  1981.

Whether petit ioner lras a resident individual

year  1981 wi th in the meaning and intent  of  sect ion

DECISION

of  New York State dur ing the

605 of the Tax Law.

Peti t ioner,  Lar i l rence M. Rosenthal,  1200 102nd Avenue North, St.  Petersburgr

Flor i-da 33702, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of New York State and New York City personal lncome tax under Article 22

of the Tax Law and Chapter 46, Title T of the Adnl-nistrative Code of the City

o f  New York  fo r  the  year  1981 (F i le  No.  6LLI7) .

On November 19, 1986, pet i t ioner waived a hearing and submltted hl-s case

for decision based on the ent ire f i le,  together with br iefs and support ing

documents to be subnit ted by pet i t ionerts representat ives, Roberts and Hol land'

Esqs. (Richard A. Levine and Steven J. Gombinski ,  Esqs.,  of  counsel)  and by the

Audit  Dlvls ionts representat ive, John P. Dugan, Esq. ( I terbert  Karnrass, Esq.,  of

counsel)  on or before Apri l  28, 1987. After due considerat ion, the Tax Cormission

renders the fol lowing decision.

ISSUE
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FINDINGS OF FACT

1. Pet i t ioner,  Lawrence M. Rosenthal,  t imely f i led a New York State

Nonresident Income Tax Return with City of New York Nonresident Earnings Tax

for  1981 (Forn  IT-203) .  Th is  re tu rn  re f lec ted  the  cho ice  o f  f i l tng  s ta tus  "4"

(marr ied f i l ing separately on separate forms),  and reported an aggregate New

York  Sta te  and New York  C i ty  tax  l iab i l i t y  o f  $242.O0.

2 .  On August  20 ,  1984,  fo l low ing  an  aud i t  o f  pe t l t ioner fs  1980,  1981 and

1982 New York State and New York City income tax returns, the Audlt  Divis lon

issued to pet i t loner a Statement of Personal Income Tax Audit  Changes ref lect ing

a proposed de f ic iency  fo r  1981 in  the  amounts  o f  $20,081.00  (New York  S ta te )

and $7 ,557.00  (New York  C i ty ) ,  p lus  i -n te res t .

3.  On February 26, 1985, the Audit  Divis ion issued to pet i t ioner a Not ice

of Def ic iency assert ing addit ional New York St,ate and New York City personal

income tax due for 1981 in the aggregate amount of $27,396.00, plus interest.

This def lc iency ls premised upon the assert ion that pet i t ioner htas properly

taxable as a resi-dent of New York State and New York City for 1981.

4. For years pr ior to 1981 i t  is undisputed that pet i t ioner was a domicl-

l iary and resident of New York State and, more specif ical ly,  New York Cityr

residing in an apartment owned by his wlfe,  Marjor le Rosenthal,  located at 998

Fif th Avenue, New York, New York.

5. In late 1980, pet i t ioner desired to relocate permanently to the State

of Flor ida and to make Flor ida his home.

6. During late 1980, pet i t ioner lef t  the apartment at 998 Fif th Avenue,

New York, New York, and moved to Florida, specifically moving lnto a condominium

located at 1200 102nd Avenue North, St.  Petersburgr Flor lda.
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7.  At  the t ime of  h is  move to F lor lda in  la te 1980,  pet i t ioner  was the

general  par tner  of  a par tnership which owned s igni f icant  amounts of  real  estate

in F lor ida.  A s igni f icant  por t ion of  pet l t ionerrs t ime dur lng 1981 was spent

managing th is  F lor ida real  estate.

8 .  Subsequen t  t o  h i s  move  to  S t .  Pe te rsbu rg r  F lo r i da  i n  l a te  1980 '

pet i t ioner  expanded h is  business act iv i t ies ln  F lor ida.  These act iv i t ies

inc luded the business of  three Flor ida corporat ions,  headquartered ln  that

State,  which were formed by and of  which pet i t ioner  is  the chief  execut ive and

operat ing of f icer ,  as fo l lows:  L ink to L i fe-Hospi ta l /L lne,  Inc.  (which of fers

a medical  emergency response serv ice) ,  Botanicus Laborator ies,  Inc.  (which

develops,  manufactures and d i -s t r ibutes heal th foods)  and Melodian Systems,  Inc.

(which creates and produces computer  in teract ive musical  sof tware) .  Pet i t ioner

also has s ignl f icant  in terests in  a day care center  in  St .  Petersburg,  F lor ida

and in several  other  ventures which own s igni f icant  amounts of  real  estate ln

F lo r i da .

9 .  I n  1981 ,  pe t i t i one r  rece i ved  a  F lo r i da  d r i ve r t s  l i cense ,  f i l ed  a

Flor ida Declarat ion of  Donic i le  and establ ished a Flor ida bank account ,  which

he st i l l  mainta lns.

10.  Pet i t ioner  has f i led Flor ida tax returns (F lor ida Indiv idual  and

Flduciary Intangible Tax Returns) for each year conmencing with 1981 and

cont inuing to the present .

11.  Fron 1980 to the present ,  pet i t ioner  has cont inuously mainta ined as

his horne and has physical ly  res ided at  1200 102nd Avenue North,  St .  Petersburgr

Florida. Petit, ioner dld not have any ohrnership or leasehold lnterest in any

New York res idence f ron 1980 through 1983.
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L2. PetLtloner lras ln the State of New York durlng the year 1981 fewer

than 20 days or any part thereof.

13. At the t l rne pet l t ioner moved to Flor lda ln 1980, his wlfe '  Marjor ie

Rosenthal, strongly objected to moving to Florida. The resultlng confllct

regarding where petltloner and hls wlfe would live greatly stralned thelr

nari tal  relat lonship.

14. After pet i t ioner moved to Flor lda ln late 1980, hls wife remaLned in

the cooperatlve apartment that she owned at 998 Flfth Avenue, New York, New

York. She has contlnuously llved there from 1980 to the present.

15. By hls uove to Flor ida ln 1980, pet i t loner total ly separated fron his

wlfe. Thls total  separat lon lasted unt l l  1983.

16. Pett t ionerfs wlfe never rnoved to Flor lda, nor did pet l t lonerfs wlfe

vlsi t  pett t loner ln FlorLda Ln 1981. Durtng the year 1981, pet i t ioner uet wlth

hls wife,  ln total ,  no nore than three t lues.

17. In 1981, the soclal  actLvicles of pet i t lonerts wife were ln the New

York metropolLtan area, and excluded pet i t loner.  Fr lends of pet l t ioner 's wife,

who f l rst  met her in 1981, did oot meet pet i t ioner unt l l  1983.

18. Pet i t loner executed a new wi l l  in FlorLda ln 1981, ln whlch he lef t  no

part  of  hLs property to hls wlfe.  In fact,  such w111 speclf lcal ly excluded

pet l t loner rs  w i fe .

19. Pet l t loner 's wife executed a new w111 ln New York ln 1981' ln whlch

she lef t  no part  of  her property to pet l t ioner.

20. In 1981, pet l t loner 's wife sought counsel f rom the New York Clty law

flrrn of Phllllps, Nlzer, Benjamln, Krim & Ballon, concerning initlation of

dlvorce proceedlngs agalnst pet l t ioner.
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2L. In 1981, pet i t ioner obtained advice from his Flor ida attorney, Alan J.

Werksman, concerning the ini t iat ion of divorce proceedings against his wife.

22. Conmencing in 1983, and cont inuing thereafter,  pet l t ioner has attempted

to reconci le with his wife,  but has been only part ly successful .  Pet i t ioner

has, since his move to Flor ida, always returned to his St.  Petersburg home

after any of his business or non-business travels.  He has maintained the same

St. Petersburg home address from the t ime of his move there in late 1980

through the present.

23. Pet i t ionerrs Flor ida home is a condominium located in a garden aPartment

complex owned by a partnership of which pet i t ioner i -s the general  Partner.

Pet i t i -oner act ively manages the operat ion of the conplex in which he l lves.

24. Pet i t i -oner cont inues to physical ly reside in St.  Petersburg, Flor ida

and his wife cont inues to maintain her residence in New York. Pet i t ioner is

st i l l  t ry ing to convince his wife to join hirn in Flor ida.

25. Pet i t ioner and his wife,  though physical ly separated, f i led jolnt

Federal  income tax returns for each of the years 1980, 1981 and L982. Pet i t loner

and his wife elected to f i le a joint  New York State Resident Income Tax Return

for 1982, the effect of  which rdas to reduce their  ul t imate New York tax l labi l i ty

(as compared to their  l iabi l i t ies under the var ious other f i l ing opt ions

avai lable) .

26. Pet i t ioner has three chi ldren. Each was claimed as a dependent on the

joint Federal  income tax returns f i led for pet i t ioner and his wife for 1981.

A11 three of pet i t ionerts chi ldren remained l iv ing with pet i t ionerrs wife in

New York when pet l t ioner moved to Flor ida.
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27. In accordance with sect ion 307(1) of the New York State Adurinistrat ive

Procedure Act,  pet i t ioner submitted proposed Findings of Fact,  numbered rr l r l

through t '26",  which have been accepted and are incorporated herein.

CONCLUSIONS OF LAI,J

A.  That  sect ion 605(a)  of  rhe Tax Law, in  per t inent  par t ,  prov ldes:

' r (a)  Resident  ind iv idual .  A res ident  ind iv idual  means an
indivldual:

(1)  who is  domic i led in  th is  s tate,  unless (A)  he malnta ins no
permanent place of abode ln this state, maintains a permanent place
of  abode e lsewhere,  and spends in the aggregate not  more than th i r ty
days  o f  t he  t axab le  yea r  i n  t h i s  s ta te . . .  ,  o r

(2) who is not doniciled in this state but malntains a permanent
place of abode in this state and spends in the aggregate more than
one hundred e lghty- three days of  the taxable year  in  th is  s tate. . . . "

B.  That  r r to  ef fect  a change of  domic i le ,  there must  be an actual  change

of residence, coupled with an intention to abandon the former donicile and to

acquire another . r f  (Aetna Nat t l .  Bank v.  Kramer,  I42 App DLv 444 [ ls t  Dept

l e111 . )

C. That rr l t ]he test of intent with respect to a purported new dornicl le

has been stated as twhether the place of habltat ion is the permanent home of

person, with the range of sent iment,  feel ing and permanent associat ion with

(Mat te r  o f  Bourne,  181 Misc  238,  246,  a f fd  267 App D iv  876,  a f fd  293 NY 785)

(Matter of Bodf ish v.  Gal lman, 50 lDzd 457.)

D. That  Regulat ions of  the State Tax Commission provide:

t 'A domic i le  once establ ished cont inues unt i l  the person in
quest lon moves to a ne\ i r  locat ion wi th the bona f ide in tent ion of

naking his flxed and permanent home there. No change of domicile
resul ts  f rom a removal  to  a new locat ion l f  the in tent ion is  to
rema in  t he re  on l y  f o r  a  l - i n i t ed  t ime . . . ' r  ( 20  NYCRR L02 .2 td l  I 2 l ) .

E.  That  the Regulat ions of  the State Tax Commission provide:

a

i t r

I t
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"Ia]  permanent place of abode means a dwel l ing place permanently
uraintained bt- t6t  taxpayer,  whether or not owned by him,. . . t t  (20
N Y C R R  I 0 2 . 2 l e l ) .

F. That pet i t ioner,  by his act ions, evinced hls clear intent ion to

abandon New York as his domici le and establ ish his new douici le in St.  Petersburg,

Flor ida. Not only did pet i t ioner physical ly move to Flor ida, but his statements

and act ions, including the increase in his business act iv i t ies in Flor ida'

coupled with the very l imited t ime he spent in New York in 1981, al l  ref lect

his desire and intent to relocate permanently to Flor ida. Whl le pet i t ioner and

his wife,  al though in fact separated, dld f i le a jolnt  New York State Income

Tax Return for 1982, the elect ion to f i le in such fashion was elearly avai lable

( T a x  L a w  S  6 5 1 t b l t 3 l ; 2 0  N Y C R R  1 4 5 . 1 0 [ c ] [ 1 ] )  a n d  t h e  e f f e c t  t h e r e o f  w a s  b e n e f l c i a l

to both pet i t ioner and his wife.  Further buttressing pet i t ionerrs showing of

intent is the fact that he was wi l l ing to separate permanently frour his wife

and children, and physically did so by his move to Florida, whl-ch seParation

has cont inued to the present (see l" lat ter of  Lewls Weiss, State Tax Coumn.,

l {ay 2, L984).  Fina11y, i t  is not insignif icant that pet i t ioner not only

executed a ne\r w111 upon moving to Florida, but in doing so he specificalJ-y

excluded his wife from sharing i -n his estate.

G. That even assuming pet i t ioner had not effected a change of domici le,

the evidence supports a conclusion that he maintalned no permanent place of

abode in New York, maintained a permanent place of abode in Florida and sPent

less than thir ty days in New York during 1981. Accordingly,  pet i t ioner rras not

properly subject to tax as a resident lndividual for 1981.



H.  That  the  pe t i t ion

Notice of Def ic iency dated

DATED: Albany, New York

AU0 2 1 1987
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of Lawrence M. Rosenthal is hereby granted and the

February  26 ,  1985 is  cance l led .

STATE TAX COMMISSION

{-R o cQ-e-Q-- :' --C.rC e--\ C-Z-t^'
PRESIDENT


