
STATE OF NEW YORK

STATE TAx COTYI'ISSION

In the Matter of
o f

Bernard

the Pet l t lon

Rodin AFFIDAVIT OF MAILING

for Redeterminat lon of a Def ic iency or for
Refund of Personal Income Tax under Artlcle 22
of the Tax Law for the Years 1979 and 1980.

Stat,e of New York :
s s .  :

County of Albany :

Davld Parchuck/Janec M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax CommLsslon, that he/she ls over 18 years
of age, and that on the 20th day of March, 1987, he/she served the within
not ice of decision by cert l f led mai l  upon Bernard Rodin the pet l t ioner ln the
withln proceeding, by encloslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Bernard Rodin
1 Executlve Drive
For t  Lee,  NJ  07024

and by deposlt ing same enclosed
post off tce under the exclusive
Service withln the State of New

That deponent further says
hereln and that the address set
o f  the  pe t l t ioner .

ln a postpald properly addressed wrapper in a
care and custody of the Unl. ted States Postal
York .

that the sald addressee ls the pet l t ioner
forth on sald wrapper ls the last known address

Sworn to before me thls
20th da of March, l9B7

tnister oaths
pursuant to T Law sect ion 174



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet l t lon
o f

John Lucianl AFFIDAVIT OF MAILING

for Redetermtnat lon of a Def lc iency or for
Refund of Personal Income Tax under ltttLcl.e 22
of the Tax Law for the Years 1979 and 1980.

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commisslon, that he/she ls over 18 years
of age, and that on the 20th day of March, L987, he/she served the wlthin
not lce of decislon by cert i fLed mal l  upon John Lucianl the pet l t loner in the
wlthln proceedinB, bI encloslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

John Luciani
I  Execut lve Drlve
Fort  Lee, NJ 07024

and by deposlt ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusi .ve care and eustody of the Unl- ted States Postal
Service wlthtn the Stat,e of New York.

That deponent further says that Lhe sald addressee ls the petitloner
hereln and that the address set forth on saLd wrapper is the last known address
of  the  pe t l t loner .

Sworn to
20ch day

before me this
of March , 19^87 .

t ho r l zed ter  oaths
pursuant to T w sec tLon 174



STATE OF NEW YORK

STATE TAX COMIVIISSION

In the l{atter of the Petit,ion
o f

Bernard Rodln AFFIDAVIT OF UAILING

for Redeternlnat lon of a Def lctency or for
Refund of Personal Income Tax under !*tLcLe 22
of the Tax Law for the Years 1979 and 1980.

State of New York :
s s .  :

County of Albany :

DavLd Parchuck/Janet M. Snay, belng duly sworn, deposes and says that,
he/she is an employee of the Scate Tax Conmlssion, that he/she ls over 18 years
of ager 4nd that on the 20th day of March, 1987, he served the rr l thln not ice of
deelsion by cert i f ied nai l  upon Wll l ian M. Skehan, the representat lve of the
pet l t loner ln the wlthln proceedlnE, b! enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Wlllian M. Skehan
c/o Rose, Feldman, RadLn, Pavone & Skehan
805 Thlrd Avenue
New York, NY L0022

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the excluslve care and custody of the United States Postal
Servlce wlthln the State of New York.

That depooent further says that the sald addressee ls the representatlve
of the pet l t loner hereln and that the address set forth on sald wrapper ls the
last known address of the representaLLve of the pet l t ioner.

before ne thls
o f  March ,  L987.

fuilster oat
x Law sect lon



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

John Luclanl AFFIDAVIT OF UAILING

for Redetermlnat ion of a DefLciency or for
Refund of Personal Income Tax under !*tLcLe 22
of the Tax Law for the Years L979 and 1980.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commlsslon, that he/she is over 18 years
of age, and that on the 20th day of Yarch, L987, he served the within not lce of
dectsion by cert l f led rnai l  upon Wl- l l lan Y. Skehan, the representat lve of the
pet i t ioner in the wlthin proceedinB, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Wllllau M. Skehan
c/o Rose, Feldman, Radln, Pavone & Skehan
805 Third Avenue
New York, NY 10022

and by deposi t ing
post  of f lce under
Service withln the

That deponent
of  the petLt loner
last known address

same enclosed ln a postpald properly addressed wrapper in a
the exclusLve care and custody of the United States Postal

State of New York.

further says that the sald addressee ls the representative
herein and that the address set forth on said wrapper ls the

of the representaEl-ve of the pet l t loner.

before me
of March,

nlster oaths
Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T  A l E  T A X  C O I { . \ T I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March 20, 1987

Bernard Rodin
I Execut lve Drive
Fort  Lee, NJ 07024

Dear lulr. Rodin:

Please take not ice of the decLslon of the Stat,e Tax Commlssion enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstratlve level.
Pursuant to sect ion(s) 690 of.  the Tax Law, a proceeding J.n court  to revlew an
adverse decLslon by the State Tax Conmlssion may be lnstltuted only under
Artlcle 78 of. the Civil PractLce Law and Rules, and must be commenced Ln the
Supreme Court of the State of New York, Albany County, wlthin 4 oonths frou the
date  o f  th is  no t lce .

Inquirles concerning the cornputatlon of tax due or refund allowed in accordance
with this decislon mav be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
But ldlng / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureauts Representat lve

Petl t ioner I  s Representat lve :
l^Ill l ian M. Skehan
c/o Rose, Feldman, Radin, Pavone & Skehan
805 Third Avenue
New York, NY 10022



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E W  Y C R K  1 2 2 2 7

March 20, 1987

John Luclani
I Executlve Drlve
For t  Lee,  NJ  07024

Dear Mr.  Lucianl :

Please take not lce of  the decls lon of  the State Tax Commisslon enclosed
herewi th.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to sect ion(s) 690 of.  the Tax Law, a proceeding ln court  t ,o revlew an
adverse decislon by che State Tax Commission nay be lnst l tuted only under
Article 78 of the Clvll Practlce Law and Rules, and must be commenced ln che
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date  o f  th is  no t ice .

Inquiries concernlng the computatlon of tax due or refund allowed ln accordance
wlth this decislon mav be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluatlon Bureau
Assessment Revieht Unlt
Bul lding / /9,  State Campus
Albany'  New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMYISSION

Taxing Bureaurs Representat ive

Pet l t ioner  rs  Representa t ive :
Wll l iam M. Skehan
c/o Rose, Feldman, Radln, Pavone & Skehan
805 Thlrd Avenue
New York, NY 10022



STATE OF NEW YORK

STATE TAX COMMISSION

In the l {at ter of  the Pet i t ion

o f

BERNARD RODIN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under LrtLcLe 22
of the Tax Law for the Years L979 and 1980.

DECISION

In the Matter of the Pet i t ton

o f

JOHN LUCIANI

for Redeterminatlon of a Deficiency or for
Refund of Personal Income Tax under !*tLcLe 22
of the Tax Law for the Years 1979 and 1980.

Pet i t ioner ,

f i led  a  pe t i t lon

income tax under

N o .  4 6 4 6 5 ) .

Pet l t ioner ,

f i led  a  pe t i t ion

income tax under

N o .  4 6 2 9 6 ) .

Bernard Rodin, I  Execut ive Drive, Fort  Lee, New Jersey 07024,

for redetermlnat ion of a def ic iency or for refund of personal

Art ic le 22 of the Tax Law for the years 1979 and 1980 (Fi le

John Luciani,  I  Execut ive Drlve, Fort  Lee, New Jersey 07024'

for redeterminacion of a def ictency or for refund of personal

Art ic le 22 of the Tax Law for the years 1979 and L98O (Fi le

A consol idated hearLng was held before Daniel  J.  Ranal l i ,  I lear lng Off icer,

at,  the off ices of the State Tax Commlssion, Two World Trade Center,  New York,

New York ,  on  September  9 ,  1986 a t  9 :15  A.M. ,  w i th  a l l  b r le fs  to  be  subn i t ted  by

December 31, 1986. Pet l t ioners appeared by Wil l lam M. Skehan, CPA. The Audlt

Divis ion appeared by John P. Dugan, Esq. (Angelo A. Seopel l l to,  Esq.,  of  counsel) .
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ISSUE

Whether pet i t ioners are l iable to a penalty under Tax Law $ 685(9) equal

to the unpaid withholding taxes of Blue & Gold, Ltd.

FINDINGS OF FACT

1. On March 28, 1983, the Audlt  Divis lon issued ldent ical  not lces of

def ic lency to pet i t ioners, Bernard Rodin and John Luciani.  The def lc lencles

were stated as fol lows:

1979
t980

Def ic iency

$  7 ,986 .88
26 ,352 .00

Penalty

-0-
-0-

In te res t Total

- 0 -  $  7 ,986 .88
-o -  26 ,352 .00

To ta l  $34 ,338 .88

Accompanying the notices rirere statements of deficiency whlch explalned that the

def ic iencles were attr ibutable to penalt ies for unpaid withholding taxes due

f rom B lue  & Go ld ,  L td .  fo r  Ehe years  a t  i ssue.

2. Pet l t ioners are successful  businessmen and each is a 50 percent

general partner in J & B Managernent Company of Fort Lee, New Jersey. Duri.ng

the perlods at lssue, pet i t lonerst pr inary business was developlng apartment

complexes in the southeastern United States.

3. Pet i t ioners are also sports enthuslasts and in 1978 were lnterested tn

obtaining a franchise in the North American Soccer League. They tr led'  but

were unable to obtain the New England franchlse and the Leaguers commissioner

suggested  tha t  they  contac t  the  pr inc ipa ls  o f  B lue  & Go ld ,  L td .  ( " the  corpora t lo t r " ) ,

which omed the Rochester Lancers soccer team.

4. The corporat ionrs three pr inclpal shareholders at that t ime were thro

Rochester lawyers, Charles Schiano and Pasquale DiNolfo,  and Nurl  Sabuncu, a

Rochester businessman. There were also 30 to 40 snal l  i .nvestors from the

Rochester area. Mr. Schiano was Chairman of the Board and Chlef Execut ive
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Off icer of the corporat ion and Mr. DiNolfo was President and Chief Operat ing

O f f i c e r .

5. In Apri l  or May L978, pet i t ioner Rodin purchased a 20 percent lnterest

Ln the corporat ion from Mr. Schiano for $400,000.00. I Ie became a vlce-president

and a dlrector.  Mr. Rodln never received compensat lon from the corporat ion'

was not a slgnatory on corporate bank accounts, never slgned checks or tax

returns, and was not involved ln the day-to-day operat ions of the corporat ion.

6. Ia L979, pet l t loner Lucianl purchased approxlnately 13 percent of the

shares of the corporation from the small investors. He was named Vlce Chalrman

of the Board, but was not an off icer of the corporat ion. Like Mr. Rodln'

Mr. Luciani received no compensat, ion, was not a signatory on corporate bank

accounts, never sLgned checks or tax returns, and was not lnvolved in the

day-to-day operat lons of the corporat ion.

7. Duri .ng the perlod at 1ssue, pet l t ioner Luciani was also general

partner of the New York Arrows of the Indoor Soccer League.

8. By L979, the corporat ion did not have the resources to aequire and

keep the cal iber of players necessaty for competl t ion in the North American

Soccer League. Pet i t ioners, through their  J & B Management Company, advanced

$1,150,000.00  fo r  p layer  payro l l  and  re la ted  w i thho ld tng  taxes  fo r  L979.  The

funds were paid to the players through a New York Arrows account' but the

corporat ion executed promLssory notes to J & B Management Conpany for the

amounts advanced. Pet i t loners arranged to pay the players direct ly so that the

funds would not be dlverted to other uses.

9. Tn L979, di f ferences developed between the Rochester-based shareholders

and the pet i t ioners. At the end of t l r .e 1979 season, pet i t ioners Intanted to

br ing in other investors, but Messrs. Schiano, DiNolfo and Sabuncu disagreed
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and, at the end of.  L979, Mr. Rodin and Mr. Luclani were discharged from their

postt ions wich the corporat ion.

10. Pet i t ioners never attended any formal dlrectorst meetlngs. They were

present at several  informal meetings at which no minutes were taken.

11. Pet i t loners \rere glven no information after being discharged in late

L979, and in late Aprl l  1980, started a lawsuit  agalnst the corporat ion and

the other pr incipal shareholders for an account ing and the return of the

$1'150,000.00. The funds were never repaid and the lawsult  \ ras st l l l  pendlng

at the t lne of the hearlng.

12. During the years at issue, Mr. Rodin l ived ln Mianl Beach, Flor lda and

Mr. Luciani in Al lendale, New Jersey.

f3. Mr. Rodln was in Roehester for about five home games durlng each of

the 1978 and L979 seasons. He went to the corporatLonrs off i .ces on two occasions.

Mr. Luciani went to one game in Rochester and went to Rochester on another

occaslon for a meeting with the Roehester Chamber ef f ,smmerce.

14. Each pet i t ioner f i rst  learned that payrol l  taxes were unpaid when he

recei.ved his respect ive not lce of def ic lency.

CONCLUSIONS OF tAI4r

A. That Tax Law $ 685(g) provldes, in pert lnent part '  as fol lows:

"trrli l lful failure to collect and pay over tax. -- Any person
required to col lectr  t ruthful ly account for,  and pay over the tax
inposed by thls art ic le who wi l l fu l ly fal ls to col lect such tax or
truthful ly account for and pay over such tax or wi l l fu l ly actenpts in
any manner to evade or defeat the tax or the paynent thereof,  shal l ,
in addition to other penalcies provided by law, be liable to a
penalty equal to the total  amount of the tax evaded, or not col lected'
o r  n o r  a c c o u n t e d  f o r  a n d  p a i d  o v e r . . . . "

B .  That  Tax  Law $  685(n)  p rov ides ,  in  per t inent  par t ,  as  fo l lows:

"Person de f ined.  - -  For  purposes  o f  subsec t ions  (g ) . . . the  te rm
person includes an individual, corporatlon or partnershlp or an
off lcer or euployee of any corporat ion ( lncludlng a dissolved corpora-
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t ion),  or a member or empl-oyee of any partnership, who as such
off lcer,  employee, or member is under a duty to perform the act in
respect of which the vlolat i .on occurs."

C. That pet i t ioners were not persons requlred to col lect '  t ruthful ly

account for and pay over the withholding taxes of Blue & Gold'  Ltd. They were

prlnar l ly investors. In any event,  thelr  posi . t ions with the corporat ion were

terminated by the end of L979 and, i t  ls noted that $26,352.00 out of the

$34,338.88  in  unpa ld  taxes  is  a t t r ibu tab le  to  the  year  1980.

D. That the petitions of Bernard Rodin and John Luciani are granted and

the not ices of def ic iency issued March 28, 1983 are cancel led.

DATED: Albany, New York STATE TAX COMMISSION

MAR 2 01987
PRESIDENT


