
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Edward S. Roache,

Pet i t ion

J r . AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determi-nation or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for  the  Year  1980.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she i.s an employee of the State Tax Conmi-ssion, that he/she ls over 18 years
of age, and that on the 21st day of August,  1987, he/she served the withln
not ice of decision by cert i f ied mai l  upon Edward S. Roache, Jr.  the pet i t ioner
in the l^tithin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Edward S. Roache, Jr.
4177 Rueda Dr ive
San Diego, CA 92L24

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee ls the pet i t ioner
herein and that the address set forth on sald nrapper is the last known address
of the pet l- t ioner.

th is
1987 .

Sworn to before me
of August,2 1 s t  d a y

to adminisLer oa
Tax Law sect i



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Edward S. Roache,

Pet i t ion

J r . AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or Revisi-on
of a Determination or Refund of Personal Income
Tax under Art ic le (s) 22 of the Tax Law
for  the  Year  1980.

State of  New York :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that

he/she is  an employee of  the State Tax Conmission,  that  he/she is  over  18 years

of  age,  and that  on the 21st  day of  August ,  L987,  he served the wi th in not ice

of  decis ion by cer t i f led mai l  upon Steve Golodny,  the representat ive of  the

pet i t ioner  in  the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a

securely  sealed postpaid l t rapper addressed as fo l lows:

Steve Golodny
Gasman & Gasman
500 Fi f th  Avenue
New York,  NY 10036

and by deposit ing
post off i .ce under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpald properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the rePresentat ive
herein and that the address set forth on sald wrapper is the

of the representat ive of the pet ic ioner.

Sworn to before rne this
2 1 s t  d a y  o f  A u g u s t ,  1 9 8 7 .

r l zed  to
uant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C 0 U M I S S I O T \

A L B A N Y ,  N E ! i l  Y  C R K  L 2 2 2 7

August 21, L987

Edward S. Roache, Jr.
4177 Rueda Drive
San Diego, CA 92124

Dear rYr.  Roache:

Please take not ice of the deci.s ion of the State Tax Commissi .on enclosed
herewlth.

You have now exhausted your rlght of review at the adminlstrati-ve level.
Pursuant to sect ion(s) 590 of the Tax Law, a proceeding in court  to review an
adverse declsion by the State Tax Commission may be instituted only under
Article 78 of the Civl-l Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 rnonths fron the
date  o f  th is  no t ice .

Inqulrles concernlng the computati.on of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluation Bureau
Assessment Review Unlt
Bul lding / f9,  State Campus
Albany, New York 12227
Phone #  (518)  453-4301

Very truly yours,

STATE TAX CO}OTISSION

cc: Taxing Bureau I s Representati-ve

Peti t ioner '  s Representat lve :
Steve Golodny
Gasman & Gasman
500 Fifth Avenue
New York, NY 10036



STATE OF NEW YORK

STATE TAX COM}IISSION

In the |Iatter of the Petitlon

o f

EDWARD S. ROACIIE, JR.

for Redeterminatlon of a Deflclency or for
Refund of Personal Income Tax under Attttcle 22
of the Tax Law for the Year 1980,

DECISION

Petl t loner,  Edward S. Roache, Jr. ,  4L77 Rueda Drlve, San Diego, Cal l fornla

92124, flled a petltion for redeternination of a deflctency or fot refund of

personal lncome tax under Article 22 of the Tax Law for the year 1980 (Ft1e No.

40720) .

A hearlng was held before Robert  F. MuLltgan, Hearlng Off lcer,  at  the

offlces of the State Tax Comlssion, Two !ilorld Trade Center, New York, New York

on October 22, 1986 at 2245 P.$. Pet i t ioner appeared by Steven Golodny of the

f l rm of Gasman & Gasman, C.P.A. fs.  The Audit  Divls lon appeared by John P.

Dugan,  Esq.  (Ange lo  A .  Scope l l l to ,  Esq. ,  o f  counse l ) .

ISSUE

Whether petltloner was taxable as a restdent lndlvidual of New York State

for the ent lre year 1980.

FINDINGS OF FACT

1. Pet l t loner,  Edward S. Roaehe, Jr. ,  f i led a New York State Income Tax

Resldent Return for 1980, showlng an address ln San Juan, Puerto Rtco. The

return lndlcated that petitLoner was a New York State resldent for three months

of the year. A11 Federal adjusted gross lncome rras reported as taxable for New

York State purposes. A wage and tax statement attached to the return reported

wage and salary lncome of $21,624.96 fron the Nest le Conpany, Inc. of  Whlte
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Plalns, New York. I t  showed pet l t ioner 's address as 334 Spraln Road, Scarsdale'

New York 10583. The amount shown on the statement represented petltloner's

earnlngs from January 1, 1980 through March 31, 1980. The tax conputed on the

New York  re tu rn  was $4 ,016.99 .

2. The aforementtoned return lras prepared by an accountant in Puerto

Rlco. A letter frou the accountant whlch was attached to the return requested

that petitloner be allowed a credl.t for taxes pald to the Commonwealth of

Puerto Rico.

3. Pet l t loner 's Puerto Rlco return for 1980 shows $60,018.00 ln salary

income earned Ln Puerto Rlco durlng 1980 and $11,577.44 Ln tax l labl l i ty.

Pet i t ioner 's  Federa l  fo rm 1040 fo r  1980 c la iued a  c red i t  o f  $7 ,874.43  fo t

f o r e i g n  t a x e s  p a l d  o f  $ 1 1 , 5 7 7  , 4 4 . L

4. On December 4, 1981 the Audlt  Dlvls lon lssued a Statement of Audit

Changes to petitioner statlng, in partr as follows:

"You are consldered a full-year New York State resldent and
you are subject to New York State tax on all lncome reported
on your Federal tax return. No credlt for taxes pald to
Puerto Rlco are [s ic]  al lowed.

We cooputed your tax llabillty as follows:

5. 0n June 4, L982

p e t i t i o n e r  f o r  $ 2 , 4 5 8 . 0 1

the Audlt Divlslon

ln addit lonal tax,

Maxiuum Tax per return
Tax wlthheld
PERSONAL INCOME TAx DUE

$4 ,016 .99
1 ,558 .98

$ffiTd-r"

lssued a Not lce of Def lc lencY

p lus  ln te res t .

The credlt applles
forelgn countr les.

to taxes pald to Unlted States possesslons as wel l  as
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6. Pet l t loner adnlts that he was domlcl led ln New York pr lor to Aprl l  1,

I  9 8 0 .

7. Petltloner rras ernployed by the Nestle Conpany, Inc. at Whlte Plalns'

New York prlor to the beglnnlng of the yeat at, Lssue and untll rYarch 31' 1980.

Effective April 3, 1980 petltioner \ras transferred to Nestle - Llbby (Puerto

Rlco) ,  Inc . ,  in  San Juan,  Puer to  R lco .

8. Pet l t toner moved from New York to Puerto Rlco on Aprl l  l ,  1980.

9. Pet l t ioner soLd hls hone ln Scarsdale, New York to Merr i l l  Lynch

Relocat ion Management,  Inc. The vacat ing date was Aprl l  1,  1980 and the

contract date was May 1, 1980. Payment was made to pet l t loner onNIay 27'  1980.

10. On June 30, 1980 petitloner purchased a condonlnium apartuent ln San

Juan, Puerto Rlco.

11. Pet l t loner spent,  two days ln New York between Aprl l  1,  1980 and

Decernber  31  ,  1980.

L2. In a let ter to the Audtt  Dlvls lon dated Septenber 9, 1981, pet l t loner

stated in part :

' r1.  I  moved to Puerto RLco because ry Company' the Nest le
Company, transferred me here. The asslgnment ls consldered
temporari ly [stc] .  I t  is expected to be for three to f lve
years, however,  this can be shorten [s lc]  or lengthen [slc]
at any t lme.

2. I  intend to move back to the U.S. I t  could posslbly be
New York St,ate, but that is very uncertain. Thls depends
on my subsequent work asslgnment h7lth Nestle. They couLd
asslgn me to another country or they could send me to some
other  s ta te  ln  the  U.S. ' r

13. On or about Apr1l  21, 1982 pet i t loner moved frou Puerto Rlco to San

Dlego, Cal l fornLa, where he present ly resldes.

14. Petltl-oner concedes that he ls not entltled to a credlt agalnst New

York personal lncome tax for taxes paid to the Conmonwealth of Puerto Rlco.
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CONCLUSIONS OF LAW

A. That petltioner remalned a domlclllary of New York State and dld not

acquire a new domlclle ln Puerto Rico. The Regulatlons provlde ln pertlnent

part  as fol lows:

' r(d) Dornlcl le.  (1) Domlci le,  in general ,  ls the place
whlch an lndlvldual intends to be hls pernanent houe - the
place to whlch he intends to return whenever he may be
absent .

(2) A donlcl le once establ lshed cont lnues unt l l  the person
ln questlon moves to a nerr location with the bona fLde
lntentlon of naklng hls fixed and pernanent home there. No
change of domicile results from a removal to a new locatlon
lf the intentlon is to remain there only for a linited
tlne; thls rul-e applles even though the lndlvldual nay have
sold or disposed of hls former horne. The burden ls upon
any person assertlng a change of donicile to show that the
necessary  in ten t lon  ex ls ted . ' r  (20  NYCRR L02.2 td1 . )

Pet l t loner adnits he was a New York domlcl l lary pr ior to Aprl1 1, 1980.

Because he failed to prove a "bona fide lntentlon of maklng hls flxed and

peroanent home" ln Puerto Rlco, hls New York domicile contlnued throughout the

year ln questlon. The only evldence of hls lntentlon was the purchase of a

condomlnium apartment and the statements in hls letter of Septenber 9' 1981

(Findtng of Fact "12").  Accordlng to pet l t lonerrs let ter '  hls asslgnment ln

Puerto Rlco was temporaryr expect€d to be 3 to 5 years ln duratlon. Insofar as

petltioner dld not lntend to remaln in Puerto Rico lndeflnltely, he did not

establ lsh a new donlcl le there.

B. That Tax Law $ 605(a) provldes, ln pert lnent part :

"(a) Resldent Lndlvl.dual. A resldent lndlvidual means an
lndlvldual:

(1) who is domlcl led ln thls state, unless (A) he
malntalns no permanent place of abode l-n thls state'
naLntalns a permanent place of abode elsewhere, and spends
ln the aggregate not oore than thLrty days of the taxable
y e a r  l n  t h l s  s t a t e . , . . "
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C. That petltloner was donlclled ln New York State for the enttre year

1980 and did not meet the requirements for exceptlon set forth ln Tax Law $

605(a)(1)(A).  Accordingly,  pet i t loner was a resldent indlvldual of  New York

State for said ent lre year and ls subject to New York State tax on that basls.

D. That the pet l t lon of Edward S. Roache, Jr.  Ls denled and the Not lce of

Def lc lency lssued June 4, 1982 ls sustained.

DATED: Albany, New York STATE TAx COlolISsION

AUg I I1987 PRESIDENT
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August 21, L987

Edward S. Roache, Jr.
4177 Rueda Drive
San Diego, CA 92L24

Dear Mr. Roache:

Please take not ice of the decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your rlght of review at the administratlve level.
Pursuant to sect lon(s) 690 of the Tax Lanr,  a proceeding in court  to revlel t  an
adverse deci.si.on by the State Tax Conmission may be instituted only under
Article 78 of the Civll Practice Law and Rules, and must be comnenced ln the
Supreme Court, of the State of New York, Albany County, withln 4 months from the
date of thls not. ice.

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with this decislon may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluation Bureau
Assessment Review Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 453-4301

Very truly yours,

STATE TAX COANISSION

Taxing Bureauts Representat ive

Pet, i t ioner I  s Represent,at ive :
Steve Golodny
Gasman & Gasman
500 Fifth Avenue
New York, NY 10036



STATE OF NEI^I YORK

STATE TAX CO.WISSION

In the Matter of the Pet l t lon

o f

EDIAIARD S. ROACIIE, JR.

for Redeterminatlon of a Deflclency or for
Refund of Personal Income Tax under LrtLcLe 22
of the Tax Law for the Year 1980.

DECISION

Peti t ioner,  Edward S. Roache, Jr. ,  4L77 Rueda Drive, San Dlego, Cal l fornla

92L24, f l1ed a pet l t ion for redetermlnat lon of a def lc iency or for refund of

personal lncoue tax under Artlcle 22 of the Tax Law for the year 1980 (Fife No.

40720).

A hearlng was held before Robert F. Mulligan, Hearlng Offlcer, at the

offices of the State Tax Co 'nlsslon, Two World Trade Center, New York, New York

on October 22, 1986 at 2245 P.Pl.  Pet l t loner appeared by Steven Golodny of the

f l rrn of Gasman & Gasman, C.P.A.fs.  The Audlt  Dlvis lon appeared by John P.

Dugan,  Esq.  (Ange lo  A .  Seope l l i to ,  Esq. r  o f  counse l ) .

ISSUE

Vilhether petitloner was taxable as a resLdent lndlvldual of New York State

for the ent lre year 1980.

FINDINGS OF FACT

1. Pet i t loner,  Edward S. Roache, Jr. ,  f l led a New York State Incoue Tax

Resldent Return for 1980, showlng an address ln San Juan, Puerto Rlco. The

return lndlcated that petltloner was a New York State resldent for three months

of the year. A11 Federal adjusted gross lncome was reported as taxable for New

York State purposes. A wage and tax statement attached to the retufn reported

wage and salary income of $21,624.96 fron the Nest le Conpany, Inc. of  Whlte
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Plalns, New York. I t  showed pet l t lonerrs address as 334 Spraln Road, Scarsdale,

New York 10583. The amount shown on the statenent represented pet l t lonerrs

earnlngs from January 1, 1980 through rvlarch 31, 1980. The tax computed on the

New York  re tu rn  was $4 ,016.99 .

2. The aforementloned return was prepared by an accountant ln Puerto

RLco. A letter fron the accountant whlch was at,tached to the return requested

that petitloner be allowed a credit for taxes paid Eo the Comnonwealth of

Puerto Rlco.

3. Pet l t ionerrs Puerto Rico return for 1980 shows $60,018.00 ln salary

income earned ln Puerto Rlco during 1980 and $IL,577.44 ln tax l labl l i ty.

Pet i t loner 's  Federa l  fo rn  1040 fo r  1980 c la lmed a  c red i t  o f  $7 ,874.43  fo t

f o r e l g n  t a x e s  p a l d  o f  $ 1 I , 5 7 7  . 4 4 . L

4. On December 4, 1981 the Audlt  Divls lon lssued a Stateoent of Audlt

Changes to pet i t loner stat, lng, ln partr  as fol lows:

"You are consldered a full-year New York State resldent and
you are subject to New York State tax on all income reported
on your Federal tax return. No credlt for taxes pald to
Puerto Rlco are ls lc]  al lowed.

tr{e computed your tax llablllty as foLlows:

Maxlmun Tax per return
Tax wlthheld
PERSONAL INCOME TAX DUE

$4 ,016 .99
1 ,558 .98

5. 0n June 4, L982

pet l t loner  fo r  $2 ,458.01

the Audlt Dlvlslon

ln additlonal tax,

The credlt applles
forelgn countr les.

$2 ,458  . 01  "

lssued a Not lce of Def lc lency

plus interest.

to taxes paid to United States possesslons as wel l  as
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6. Petitloner adrnlts that he was domlclled ln New York prlor to Aprll 1'

I  9 8 0 .

7. Petitioner rras euployed by the Nestle Conpany, Inc. at VJhite Plalns,

New York pr lor to the beglnnlng of the year at Lssue and unt l l  March 31, 1980.

Effect l -ve Apri l  3,  1980 pet l t loner was transferred to Nest le -  Llbby (Puerto

Rlco) ,  Inc . ,  in  San Juan,  Puer to  R lco .

8. Pet i t loner moved from New York to Puerto Rlco on Aprl l  I ,  1980.

9. Pet l t ioner sold hls hone in Scarsdale, New York to Merr l l l  Lynch

Relocatlon Management, Inc. The vacatlng date was Aprl1 1, 1980 and the

cont rac t  da te  was May 1 ,  1980.  Payrnent  was made to  pe t i tLonet  on t lay  27 ,1980.

10. 0n June 30, 1980 petltloner purchased a condomlnlum apartment ln San

Juan, Puerto Rico.

11. Pet l t loner spent two days ln New York between Apri l  1 '  1980 and

December  31 ,  1980.

12. In a let ter to the Audlt  Dlvls lon dated Sept,ember 9, 1981, pet i t loner

s ta ted  in  par t :

"1.  I  moved to PuerEo Rlco because my Company, the Nest le
Conpany, transferred me here. The assLgnmeot, ts consldered
temporarl ly [s lc] .  I t  ls expected to be for three to f lve
years, however,  thls can be shorten [s lc]  or lengthen [slc]
at any tlne.

2. I  lntend to move back to the U.S. I t  could posslbly be
New York State, but that ls very uncertain. Thls depends
on my subsequent work asslgnment wlth Nestle. They could
asslgn me to another country or they could send me to sone
other  s ta te  ln  the  U.S. f t

13. On or about Aprl l  21, 1982 pet l t loner moved froo Puerto Rlco to San

Dlego, Cal l fornla, where he present ly resides.

L4. Pet l t ioner concedes that he ls not ent l t led to a credlt  against New

York personal income tax for taxes pald to the Connonwealth of Puerto Rlco.
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CONCLUSIONS OF LAW

A. That petltloner remaLned a doulclllary of New York State and dld not

acquire a netr donlclle in Puerto Rlco. The Regulatlons provlde ln pertlnent

part  as fol lows:

"(d) Donlcl le.  (1) Donlcl le,  ln general ,  1s the place
whlch an lndLvidual lntends to be his permanent hone - the
place to which he lntends to return whenever he nay be
absent.

(2) A domiclle once establlshed contlnues until the person
ln question noves to a new locatlon wlth the bona fide
lntention of uakl.ng hls flxed and permanent houe there. No
change of dorulclle results from a removal to a new locatlon
lf the lntentlon ls to remaln there only for a linited
tine; thls rule applles even though the lndividual nay have
sold or dlsposed of hls former home. The burden Ls upon
any person assertLng a change of domlclle to show that the
necessary  ln ten t lon  exLs ted . "  (20  NYCRR L02.2 td1 . )

Pet i t loner admlts he was a New York domici l lary pr ior to Aprl l  1 '  1980.

Because he falled to prove a "bona flde lntentlon of maklng hls flxed and

permanent home" in Puerto Rlco, hls New York douiclle contlnued throughout the

year in questlon. The only evidence of hls intentton was the purchase of a

condominlum apartment and the statements ln hls let ter of  Septenber 9,1981

(Flnding of Fact "L2").  Accordlng to petLt lonerrs let ter,  hls assignnent ln

Puerto Rlco was tenporary, expected co be 3 to 5 years in duratlon. Insofar as

petltloner dld not intend to remaln ln Puerto Rico indefl.nltelyr he dld not

establish a new dornlclle there.

B. That Tax Law $ 605(a) provldes, ln pert lnent part :

"(a) ResLdent lndlvldual. A resident lndivldual means an
indivldual:

(1) who Ls domlcl led ln this state, uolegs (A) he
malntalns no permanent place of abode ln this state,
malntalns a permanent place of abode elsewhere, and spends
ln the aggregate not more than thlrty days of the taxable
year in thts state. .  .  .  "
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C. That petltloner was domlclled ln New York State for the entire year

1980 and dld not meet the requlrements for exception set forth Ln Tax Law $

605(a) (1) (A).  Accordlngly,  pet l t loner rras a resldent lndivldual of  New York

State for saLd entlre year and ls subject to New York State tax on that basls.

D. That the pet l t lon of Edward S. Roache, Jr.  ls denled and the Not ice of

Def lc lency lssued June 4, L982 ls sustained.

DATED: Albany, New York STATE TN( COMMISSION

AUo 2 11s8?
PRESIDENT




