
STATE OF NEIil YORK

STATE TAX COMMISSION

In the Matter of
o f

Wil f redo

t he  Pe t i t i on

Rivera AFFIDAVIT OF },IAILING

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Personal  Incone Tax under Chapter  46,
Ti t le  T of  the Adnin is t rat ive Code of  the Ci ty
o f  New York  f o r  t he  Yea rs  1978  &  1979 .

State of  New York :
ss .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Cornur iss ion,  that  he/she is  over  18 years

of  age,  and that  on the 15th day of  Apr i l ,  1987,  he/she served the wl- th in
not ice of  Decis ion by cer t i f ied mai l  upon l l i l f redo Rivera the pet i t loner  in  the
wi- th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

Wilfredo Rivera
6 3 - 0 9  1 0 8 t h  S t .
F o r e s t  H i l l s ,  N Y  1 1 3 7 5

and by deposi t ing same enclosed in a postpald proper ly  addressed wrapper ln  a

post  of f l -ce under the exclus ive care and custody of  the Unl ted States Posta l

Serv ice wi th in the State of  New York.

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
15 th  day  o f  Ap r i l ,  1987 .

n is ter  oat

that  the said addressee is  the pet i t loner
for th on said wrapper is  the last  known address

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Wi l f redo

the  Pe t i t i on

Rivera

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wraPPer ls the

of the representat ive of the pet i t ioner.

AFFIDAVIT OF MAILING

for  Redet .ern inat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Personal  Income Tax under Chapter  46,
Ti t le  T of  the Adminis t rat ive Code of  the Ci ty
o f  New York  f o r  t he  Yea rs  1978  &  1979 .

State of New York :
s s .  :

Count,y of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comnission, that he/she is over 18 years
of age, and that on the 15th day of Apri l ,  L987, he served the within not ice of
Decision by cert , i f ied nai l  upon Louis F. Brush, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t ree t
Mineo la ,  NY I1501

and by deposi t ing
pos t  o f f i ce  unde r
Serv ice wi th in the

That deponent
of  the pet i t loner
last known address

)

Sworn to before me this
15 th  day  o f  Apr i l ,  1987.

in is ter  oat
pursuant  to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R . K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

Aprl l  15, 1987

Wllfredo Rivera
63-09 108rh s t .
Forest  Hl l ls ,  NY I1375

Dear Mr. Rivera:

Please take not lce of the Decl.s ion of the State Tax Commission enclosed
herewlth.

You have now exhausted your right of revlew at the adulnlstratlve level.
Pursuant to sect lon(s) 690 & L3l2 of.  the Tax Law, a proceedlng ln court  to
revtew an adverse declsion by the State Tax Connisslon roay be lnstltuted only
under Artlcle 78 of the clvl1 Practlce Law and Rules, and must be coumenced in
the Supreme Court of the State of New York, Albany County, wlthin 4 nonths fron
the date of thls not lce.

Inquiries eoncernlng the computatlon of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bul ldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COI'OfISSION

Taxing Bureauts Representat ive

Pet l t loner?s  Representa t lve :
Louis F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COMIIISSION

In the Matter of the Pet i t ions

o f

WILFREDO RIVERA

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Adninistrar ive Code of rhe Ciry
of New York for che Years L978 and L979.

DECISION

Pet, i t ioner,  t r{ i l f redo Rlvera, 63-09 l08th Street,  Forest l l i l ls,  New York

L1375, f i led pet i t ions for redeterminat ion of a def ieiency or for refund of New

York State personal income tax under Artlcle 22 ot the Tax Law and New York

City personal income tax under Chapter 46, Ti t le T of the Adninistrat ive Code

of the Clty of New York for the years L978 and L979 (Fi le Nos. 37734 and,

4s06a)  .

0n Octobet  23 ,1985,  pe t i t ioner  wa ived h is  r igh t  to  a  hear ing  and requested

the St,ate Tax Courmission to render a decision based on the ent lre record cont,ained

in  h is  f l le ,  w i th  a l l  b r le fs  to  be  submi t ted  by  October  8 ,  1986.  A f te r  due

considerat ion, the State Tax Comrnission hereby renders the fol lowing declsion.

TSSUES

I. Whether the not ices of def ic iency were issued without any basls and for

the sole purpose of extending the period of l in i tat ion on assessment.

I I .  l t rhether pet i t ioner has substant iated thac he was engaged in a trade or

buslness durlng the years at issue.



FINDINGS OF FACT

1. Pet, i t ioner,  Wil f redo Rivera, together with his wife,  Evelyn Rlvera'

t imely f i led a New York State and City income tax resident return for 1978

wherein they elected a f i l ing status of "Marr led f i l lng separately on one

Returnrr.  0n hls port ion of said return, pet i . t ioner reported buslness income of

$10,336.00 .  The fo l low ing  tab le  de ta i l s  the  manner  ln  wh ich  pe t l t loner

computed his buslness income:

Revenue

I I I .  Whether  pe t i t loner

business expenses claimed as

i s s u e .

Serv ices  -  Cont rac t  cu t t ing
0ther

Total  income

Expenses
Telephone - inside
Travel
Del ivery
Promotion & packing
Safety equipment
Newspapers, magazines
Messengers
Account ing
F i rs t  a id  supp l les
Sol l -c l tatLons
Blade sharpening
Too ls
Pro tec t ive  p las t i c
I lospital i ty to truckers, messengers
0utside telephone

Total  Expenses

Net Income

2.  A t tached to  pe t i t loner ts  re tu rn

Mr .  Rtvera  by  Acorn  Bookb ind lng  Co. ,  Inc .

s a t i o n ' r  o f  $ 1 5 , 8 7 0 . 3 5 .  T h e  s t a E e m e n t  l s

-2 -

has substant iated the

deduct ions from gross

character and amount of

lncome for the years at

$  t 5 ,870 .  00
28s  .00

$  16 ,  155  . 00

$  120 .00
97  4  . 00
695 .00
932 .00
19  7  . 00
284  .00
326.00
100 .00
r  25  .00
475 .00
I  98  .00
436 .00
38 r  . 00
493 .00
82 .00

$  5 ,819 .00

$  10 ,  336 .00

was a wage and tax statement lssued to

,  repor t ing t twages,  t ips,  other  comPen-

stamped wi th an arro\ t  point ing to the



$ 1 5 , 8 7 0 . 3 5  f i g u r e  w i t h  t h e  l e g e n d

l is ted  pe t i t ioner ts  occupat ion  as

to ta l  income cons is t i .ng  o f  $90.00

incone.

$15 ,595 .35  was  compu ted  i n  t he  f o l l ow ing  manner :

Wages
Interest  income
Other income
To ta l
Standard deduct ion
Balance
Exenpt ion
Taxable income

-3 -

' r lncluded in Schedule C". The 1978 return

f rcont rac t  cu t t ingr t  and repor ted  $ I0 ,425.00  in

in  in te res t  and $10,336.00  in  bus iness

$  15 ,870 .  35
90  .00

28s  . 00
Mff i :T

-0-
$ I6 ,245 .35

550 .00
Fiffi

3. 0n l{arch 24, L982, the Audlt  Dtvls ion issued a Statement of Audit

Changes to pet l t loner for the year 1978 which contained the fol lowlng explanat ion:

"We have received your l97B personal income tax return and
f lnd the fol lowlng. The expenses clalmed on Federal
Schedule C are not ordinary or necessary in the product lon
of income as an ernployee, therefore, al l  Schedule C expenses
are not al lowed.

.You are not subject to unincorporated business tax."

4 .  The Aud i t  D iv ls ion  recomputed pe t l t loner 's  New York  S ta te  and C i ty

Lncone tax l labi l i ty for 1978. New York State and City taxable i .ncone of

5.  Based on the aforement loned Statement  of  Audi t  Changes,  the Audi t

D i vLsLon ,  on  Ap r l l  14 ,  1982 ,  i ssued  a  No t i ce  o f  De f i c i ency  to  pe t l t l one r  f o r

1978  asse r t i ng  add l t i ona l  New York  S ta te  and  C i t y  t ax  due  o f  $646 .26 ,  p lus

L n t e r e s t  o f  $ 1 8 6 . 4 2 ,  f o r  a  t o t a l  a 1 1 e g e d l y  d u e  o f  $ 8 3 2 . 6 8 .

6 .  Pe t i t i one r ,  W i l f r edo  R ive ra ,  t oge the r  w i t h  h i s  w i f e '  Eve l yn  R i ve ra ,

t i rnely  f i led a New York State and Ci ty  income tax res ident  return fot  1979

wherein they e lected a f i l ing s latus of  "Marr ied f l l ing separate ly  on one

return" .  On h is  por t ion of  sa id return,  pet i t ioner  repor ted business lncome of
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$5,878.00 .  The fo l low ing  tab le  de ta i l s  the

h is  bus iness  income:

Revenue-ffices 
- Contract cutting

0ther
Interest income

Total  income

Expenses
Telephone - inside
Trave l -sa les  t ra in ing  (8 ,525 n i .  @ 18 lC)
Del ivery
Promotion & packing
Safety equipment
Newspapers, magazlnes
Messengers
Account lng
F i rs t  a id  supp l ies
So l ic i ta tLon
Blade sharpening
Too ls
Pro tec t , i ve  p las tLc
t lospital i ty to truckers, messengers
Outslde telephone
Educat ion
Suppl ies

Total  Expenses

Net fncone

manner ln whlch pet i t ioner computed

$  10 ,680  . 00
1  , 300 .00

137  . 00

$12 ,117 .00

$  180 .00
r , 577  . 00

432.00
816 .00
184  . 00
313 .00
219  .  00
100 .00
62 .00

319 .00
59 .00

2 r2 .00
s38  . 00
386 .00
297  . 00
398 .00
147  . 00

$  6 ,239 .00

$5 ,878  . 00

7. Attached to pet i t ionerfs return r{ras a wage and tax statenent issued to

Mr .  R ivera  by  Acorn  Bookb ind ing  Co. ,  Inc . ,  repor t lng  "wages,  t lps ,  o ther  compen-

sa t ionr ro f  $10,680.45 .  The s ta tement  i s  s tamped w i th  an  ar row po in t lng  to  the

$10,680.45  f igure  w l th  the  legend " Inc luded tn  Schedu l -e  C ' r .  The 1979 re tu rn

l i s ted  pe t i t ioner ts  occupat lon  as  "cont rac t  cu t t ingr r  and repor ted  $7 '778.00  ln

to ta l  income cons is t i .ng  o f  $6 .00  in  in te res t  income,  $5 ,878.00  in  bus iness

income and $1,894.00 in taxable part  of  unemploynent compensat ion.

8. 0n February 4, 1983, the Audit  Dl-vis ion lssued a Statement of Audit

Changes to pet i t ioner for the year 1979 which contained the fol lowlng explanat ion:
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"As a salary employee, Iou are not a business ent l ty and
therefore are not ent i t led to claim Schedule C deduct lons
as these expenses are not ordinary and necessary per the
product ion of income as an employee. Your other lncome
results from isolated transact ion Is ic]  rather than a
regular ly carr ied on business."

9. The Audit  Divis ion recomputed pett t loner 's New York State and City

income tax l iabi l l ty for L979. New York State and City taxable incone of

$13,317.45  was computed in  the  fo l low ing  manner :

Wages
Interest income
Taxable unenployment compensation
0ther income
Total lncome
Exemption
New York taxable income

$  10 ,680 .45
143 .00

I , 894  . 00
I  , 300  .00

$14 ,017 .45
700 .00

FT5,x7.45

10. Based on the aforementioned Statement of Audlt  Changes, the Audlt

D iv is ion ,  on  Apr i l  8 ,  1983,  i ssued a  Not ice  o f  DefLc iency  to  pe t i t ioner  fo r

1979 asser t ing  addLt iona l  New York  S ta te  and C l ty  tax  due o f  $601.31 ,  p lus

i n t e r e s t  o f  $ 1 9 9 . 8 7 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  9 8 0 I . 1 8 .

11 .  Pet l t ioner rs  tax  re tu rns  were  se lec ted  fo r  examinat ion  a long w i th

those of approximately 100 other individuals on the basis that the returns had

been prepared by a part icular accountant.  An invest igat lon had disclosed that

said accountant had consistently prepared returns on whlch an individual wl.th

wage or salary lncome shown on wage and tax stateuents had reported said income

as business receipts on Federal  Schedule C. Department of Taxat lon and Fi.nance

auditors were directed to review the returns and to disal low claimed buslness

expense deduct lons i f  the taxpayer appeared to be an enployee receiving wage or

sa1-ary income reported on wage and tax statements. Pet, l t lonerrs cl-almed

Schedule C deduct ions rdere disal lowed on that basis.

L2. Pet l t ioner submltted docuuentary evidence ln the form of sales invoices,

cancel led checks and worksheets in substant iat lon of a port lon of the buslness
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expenses claimed on his Federal  Schedule Crs. I lowever,  the evidence submltted

did not relate to a character l-zat ion of the expenses as buslness rather than

persona l .

13 .  Pet i t ioner  contends :

(a) that the not lces of def ic iency l rere lssued on an arbLtrary and

caprlc ious basis just pr ior to the expirat ion of the perlod of l in l tat lons on

assessment,  thus depriv ing pet i t loner of the opportunity to present substant ia-

t lon for the clalmed deductLons;

(b) that pet i t ioner is one of a large group of taxpayers who were

selected for special  scrut iny because their  returns had been prepared by the

same tax preparer;  and

(c) that where pet i t loner does not have caneel led checks or other

receipts for certain expenses, the Department of Taxat lon and Finance should

a l low pet i t ioner  a  reasonab le  es t imate  o f  such expenses .

CONCLUSIONS OF LAW

A. That the nottces of def ic iency \rere properly issued and were not

arbiErary and capric ious. The returns r^rere patent, ly erroneous and the Audit

Divis ion was just i f ied ln dLsal lowlng the buslness expenses claimed by pet i t ioner

on h l -s  Federa l  Schedu le  Cts .  The no t ices  o f  de f ic iency  \ re re  p receded by

statements of audit  changes and pet i t ioner had an opportunlty to f i le arnended

returns elaiming employee business expenses as adJustments to income on Federal

Form 2106,  o r  as  i ten ized misce l laneous deduct ions ,  bu t  d id  no t  do  so .

B.  That  the  fac t  tha t  pe t i t ioner rs  re tu rns  r r re re  se lec ted  fo r  examlnat lon

because o f  cer t ,a in  p rac t ices  o f  h is  accountan t  i s  i r re levant .  Pet i t ioner rs

l iabl l i ty depends solely on the facts adduced herei .n.
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C. That pet i t ioner has fai led to sustain hls burden of proof (Tax Law

$ 689[e ] ;  Admin ls t ra t i ve  Code S T46-189.0 [e ] )  to  show ( i )  tha t  he  was engaged

in a trade or business other than as an employee (Internal Revenue Code $ 62[L]) ;

( i i )  that the expenses in quest ion were trade or buslness deduct ions of employees

deduct lb le  pursuant  to  In te rna l  Revenue Code $  62(2) ;  and ( i i i )  tha t  the

expenses in quest ion were ordlnary and necessary business expenses deduct ible

under  In te rna l  Revenue Code S L52(a) .

D. That the pet i t ions of Wil f redo Rivera are denied and the not ices of

de f ic iency  da ted  Apr i l  14 ,  1982 and Apr i l  8 ,  1983 are  sus ta lned in  fu l l ,

together with such addit ional interest as may be 1awful1y due and owing.

DATED: Albany, New York STATE TAX COI\ftIISSION

APR 1 51981
PRESIDENT


