
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat , ter  of  the Pet i t ion
o f

Joseph & Ar lene Raio la

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State and New York Clty
Personal  Income Tax under Ar t ic le  22 of  the Tax
Law and the Adrninistrative Code of the City of
New York  f o r  t he  Yea rs  1978  &  L979 .

AF'FIDAVIT OF MAILING

State of  New York

County of Albany

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cournission, that he/she is over 18 years
of age, and that on the 13th day of I ' larch, 1987, he/she served the within
not ice of Decision by cert . i f ied rnai l  upon Joseph & Arlene Ralola the pet i t ioners
in the within proceedlnB, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Joseph & Arlene Ralola
1639 Ryder  S t .
Brook lyn ,  NY IL234

and by deposit ing same enclosed in a postpaid properly addressed hTrapper in a
post off lce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set.  forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to
13th  day

before rne
of March,

thor ized to Lnlster oaths
pursuant to Tax Law sec t ion  174
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ion
or

Joseph & Ar lene Raio la

for  Redeteru inat ion of  a Def ic iency or  for
Refund of New York State and New York Clty
Personal  Income Tax under Ar t ic le  22 of  the Tax
Law and the Adminis t rat ive Code of  the Ci ty  of
New York  f o r  t he  Yea rs  1978  &  1979 .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

of New York :
S S .  :

of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 13th d.ay of.  March, 1987, he served the wlthin not ice of
Decision by cert i f ied nai l  upon Louis F. Brush, the representat ive of the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t .
Mi .neo la ,  NY 11501

and by deposit ing.same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address seE forth on said l4rrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
1 3 t h  d a y  o f  M a r c h ,  1 9 8 7 .

horiz is te r  oa t S

Dursuant to Tax Law sect ion 174



S T A T E  C F  N E W  Y O  R K
S T A T E  T A X  C C U U I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Mareh 13, 1987

Joseph & Arlene Raiola
1 6 3 9  R y d e r  S t .
Brooklyn, NY LL234

Dear l {r .  & Mrs. Raiola:

Please take not ice of the Decislon of the State Tax Conmission enclosed
herewLth.

You have now exhausted your right of review at the adminlstrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and the AdmLnistrat lve Code
of the City of New York, a proceedlng ln court  to revlew an adverse decision
by the State Tax Commission may be lnst i tuted only under Art ic le 78 of the
Civll Practice Law and Rules, and must be commenced in the Supreme Court of
the State of New York, Albany Countyr withLn 4 rnonths from the date of this
n o t i c e .

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with thls decision may be addressed to:

NYS Dept. Taxation and Ftnance
Audit EvaluatLon Bureau
Assessment Review Unit
Bui lding / f9,  State Canpus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureauts Representat ive

Peti t ioner t  s Representat ive :
Louis F. Brush
1 0 1  F r o n t  S t .
Mlneo la ,  NY 11501



STATE OF NEW YORK

STATE TAJ( COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH AND ARLENE MIOLA

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New York City
Personal Income Tax under Article 22 of the Tax
Law and the Adninistrative Code of the City of
New York for the Years 1978 and 1979.

DECISION

Peti t ioners, Joseph and Arlene Raiola, 1639 Ryder St,reet,  BrookJ-yn, New

York 11234, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of New York State and New York City personal lncome tax under Article 22 of t}:'e

Tax Law and the Administrative Code of the Clty of New York for the years 1978

and 1979 (Fi le Nos. 37761 and 44349).

On October 23, 1985, pet i t ioners waived a hearing before the State Tax

Commission and agreed to submit the mat,ter for a decision based on the Audlt

Divis lon f l le,  as wel l  as a br ief  and addit l -onal documents to be subrni t ted by

October 8, 1986. After due conslderat ion of the record, the State Tax Commlssion

hereby renders the fol lowlng decision.

TSSUES

I. t r fhether the not ices of def ic iency were issued ni thout any basis and

for the sole purpose of extending the perlod of l in i tacion on assessment.

I I .  Whether peEit ioner Joseph Raiola has subst,ant iated that he was engaged

in a trade or business during the years at lssue.

I I I .  Whether pet i . t ioners have substant iated the character and amount of

business expenses clained as deduct lons from gross lncome for the years at

i ssue.
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FINDINGS OF FACT

1. Pet i t ioners, Joseph and Arlene Ralola, f l led New York State Income Tax

Resident returns with City of New York Personal Income Tax for 1978 and 1979.

For each year,  the f i l ing status was t t t larr ied, f i l ing separately on one return'r

(a) (1) On his 1978 return, pet i t ioner Joseph Ralol-a stated his occupa-

t ion to be t t language Consultantrr  and reported $141643.00 ln business income.

His Federal  Schedule C, Forn 1040, showed the fol lowing income and expenses:

.'SCHEDULE C INcoME FRoM BUSINESS OR PROFESSION . LANGUAGE coNSULTANT

Revenues - Institutl-onal
-  Other
- Adult Cornmunitv Service

Expenses:

Payments to Arlene Raiola (secretar ial)
Telephone
T r a v e l  ( 4 , 0 0 0  @  1 7 C )
Dues
Subscript ions
Books, YlagazInes, Newspapers
Professional Li . terature
Records, Cassettes, Tapes for Teaching
Briefcase & Suppl les
Ilospitality at llome - Tutoring
Meeting Expense
Attendance Major Drama/Ll terary Events

18 ,550
275

3 ,76L 22 ,696

5 ,200*
180
580
168
r07
306
104
109
82

283
348
476

Net Income

* Reported as "Other  Income'r  Form 1040,  P.  1,  L ine 20r t

The Schedule C showed Mr.  Raio lars main business actLv l ty  to be

Consul tant t t .

8 ,043
L4 ,643

ttLanguage

A Wage and Tax Statement lssued to pet i t i .oner Joseph Ralola by

the City of New York Board of Educat lon, whlch was attached to the return,

showed t tWages and other compensatLon" of $22,4I1.14. A stamped arrow with the

legend " Inc luded ln  Schedu le  C ' r  po in ted  to  to ta l  F ICA wages o f  $17,700.00 .
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( l i )  0n  her  1978 re tu rn ,  pe t i t ioner  Ar lene Ra io la  repor ted  $5 ,200.00

l-n "Other income't .  She stated her occupat ion to be t tof f ice Aldett .

( i i i )  Pet i t ioners i temized their  deduct ions but clained no mlscel lan-

eous deduct ions.

(b) ( i )  On his 1979 return, pet i t ioner Joseph Raiola again stated hls

occupat ion to be t t language Consultant ' r  and reported $15,296.00 ln business

income. I{ls Federal Schedule C showed the following income and expenses:

''SCHEoULE C-INCOME FRoM BUSINESS oR PROFESSIoN - LAI.IGUAGE CONSULTANT

Revenues - InstLtutional
-  Other
- Adult Conmunitv Service

Expenses :

Payments to Arlene Raiola (secretar ial)
Te lephone ($25 x  12  rnos . )
T r a v e l  ( 4 , 2 6 0  m L .  @  1 8 l C )
Dues
Subscript ions
Books, Magazines, Newspapers, Mai l ings
Professional Li terature
Records ,  Casset tes ,  Tapes fo r  Teach ing
Briefcase & Suppl les
I{ospital i ty
Meeting Expense
Attendance Major Drama/Li terary Events
Foreign Language Films

$21 ,305
325

3 ,  983 $  25 ,  613

5 ,  200*
300
788
196
L26
438
233
62r
207
847
522
s46
293

Net Income $I5,296

*  Reported as "Other  Income" Form 1040,  P.  1,  L ine 21r f

The maln business activity was once again shoum as tt language Consultant" on the

Schedule C.

A !i lage and Tax Statement issued to petit ioner Joseph Ralola by

the Cl ty  of  New York Board of  Educat ion,  which was at tached to the return '

showed "Wages,  T ips,  Other  Compensat iont t  o f  $251287.70.  A stanped arrow, wl th

the legend " Inc luded ln Schedule C" polnted to sald amount .

L0,3 I7



-4-

A, L979 unincorporated business tax return f i led by Joseph

Raio la  repor t ,ed  $L5,296.00  in  ne t  p ro f i t  w i th  subt rac t ions  o f  $25 '288.00 .  A

stamped arrord and legend "FICA Wages Included ln Schedule C'r pointed to the

la t te r  f igure .  The re tu rn  repor ted  a  ne t  loss  o f  $91992.00  w i th  no  tax  due.

( i i )  Pet i t ioner Arlene Rai.ola again stated her occupat ion to be

' ro f f i ce  A ide"  and repor ted  $5 ,200.00  in  ' ro ther  incomet t .

( i i i )  Pet i t ioners i temized their  deduct lons but clained no miscel lan-

eous deduct ions.

2. Pet i t . ionersr tax returns were selected for exaninat ion along with

those of approxirnately 100 other indlviduals on the basls that sald returns had

been prepared by a part icular accountant.  An invest igat lon had dlsclosed that

said accountant had consistently prepared returns on which an individual with

wage or salary income shor^m on wage and tax statements had reported sald income

as busi-ness recelpts on Federal  Schedule C. Department of TaxatLon and Finance

auditors were directed to review the returns and to disallow clai.med buslness

expense deduct ions i f  the taxpayer appeared to be an enployee receiving wage or

salary income reported on wage and tax statements. Pet i t ioner Joseph Raiolars

claimed Schedule C deduct ions were disal lowed on that basis.

3.(a) On l{arch 24, 1982, the Audit  Divis ion issued a Statement of Audit

Changes to pet l t ioners for 1978 wlth the fol lowing explanat ion:

"Expenses claimed are not ordinary and necessary ln the product ion
of income as an employee.

Since wifers income is now reduced to zeto we have recomputed
your  tax  on  a  jo in t  re tu rn  bas ls . "

Addit ional New York State personal income tax due \ras computed at $302.30 and

addit ional New York City personal tncome tax due ai  $92.57 for a total  of
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$394.87 .  On Apr i l  14 ,  L982,  the  Aud i t  D iv is ion  lssued a  Not ice  o f  Def ic iency

to pet i t ioners for $394.87 ln addit ional tax for 1978 and interest.

(b) 0n February 4, 1983, the Audit  Divis ion lssued a Statement of Audlt

Changes to pet i t loners for 1979 with the fol lowing explanat ion:

t 'As a salar ied employee, you are not a business ent i ty and
therefore are not ent i t led to claim Schedule C deduct ions as these
expenses are not ordinary and necessary for the product lon of lncome
as an employee.

Medical expenses adjusted to ref lect increased income.

Since the household gross lncome is $25,000.00 or more'  the
household credit  is not al lowed. ' l

Addit lonal New York State tax due was $573.18 wtth addit lonal New York Clty tax

d u e  o f  $ 1 6 9 . 0 0 ,  f o r  a  t o t a l  d u e  o f  $ 7 4 2 . 1 8 .  0 n  A p r i l  8 ,  1 9 8 3 ,  t h e  A u d i t

Divis ion issued a Not ice of Def ic iency to pet i t ioners in the amount.  of .  $742.18

in addit lonal tax due for L979, plus interest.

4.  During the years at issue, pet i t ioner Joseph Raiola r{ras a teacher for

the Board of Educat lon of the City of New York. I Ie also worked part  t ime for

the Board of Education Auxi.liary Services for Hlgh Schools, where he taught

Engllsh as a second language and readlng. The lncorne shown on the wage and tax

statements is the total of Ltr. Ralolars full-time and part-tlme teaching

pos i t i .ons .  Iu I r .  Ra io la  a lso  earned $275.00  in  1978 and $325.00  ln  1979 f ron

private tutor ing.

5. Pet i t ioners submitted certain diar ies, cancel led checks, photocoples

of nagazlne covers and book jackets and other documents whlch are insufficient

to establ lsh that pet i t ioner Joseph Raiola was anything but a teacher for the

years  a t  l ssue.

6. Pet i t , ioners eontend:
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(a) that the not ices of def ic iency were issued on an arbi trary and

capric ious basls just pr ior to the expirat ion of the period of l l -nl tat ions on

assessment,  thus deprlv ing pet l t loners of the opportunity to present substan-

tiation for the claimed deduct,ions;

(b) that petitioners are part of a large group of taxpayers who were

selected for special  scrut iny because their  returns had been prepared by the

same tax preparer; and

(e) that where pet i t ioners do not have cancel led cheeks or other

receipts for certain expenses, the Department of Taxat ion and Finance should

al low pet i t ioners a reasonable est imate of such expenses.

CONCLUSIONS OF LAW

A. That the not ices of def ic iency were properly issued and were not

arbi trary or capric ious. The returns were patent ly erroneous and the Audit

Divls ion was just i f ied ln dlsal lowlng the Schedule C business income and

expenses. Each Notice of Def ic iency was preceded by a Statement of Audit

Changes and petitioners had an opportunity to flle amended returns claiming

employee busLness expenses as adjustments on Federal  Form 2L06, or as lEemized

miscel laneous deduct ions, but did not do so.

B. That the fact that pet i t lonerst returns l rere selected for examinat ion

because of certain pract ices of thelr  accountant is i r relevant.  Pet i t ionerst

l iabl l l ty depends solely on the facts adduced herein.

C. That with the exception of a small amount of income from private

tutor i-ngr pet i t loners have not sustained their  burden of proof under sect ion

689(e) of the Tax Law to show that pet i t ioner Joseph Ralola was engaged ln a

trade or business other than as an employee. Whi le the $275.00 earned ln 1978

and the $325.00 earned Ln L979 for pr ivate tutor ing may properly have been
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reportable on Schedule C, expenses attr ibutable thereto were not substant iated.

Thus, expenses clained on Schedule C nay not be deducted under sect lon 62(1) of

the Internal Revenue Code.

D. That whl1e it would appear that petitioner Joseph Raiola may have been

ent i t led to deduct certaln employee buslness expenses under sect ions 62(2) or

63(f)  of  the Internal Revenue Code i f  he had f i led Form 2106, or had claimed

such expenses as miscel laneous deduct ions, pet i t loners nevertheless fal led to

sustain their  burden of proof under sect ion 689(e) of the Tax Law to show the

character or,  in many cases, the amount of the claimed bustness expenses.

E. That the pet i t ion Joseph and Arlene Ral-ola is denied and the not ices

of  de f ic iency  Lssued on  Apr l l  14 ,  1982 and Apr l l  8 ,  1983 are  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

MAR 131987


