
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Anna M. Raftery

for Redeterminat ion of a Def ic i-ency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ctty Personal Income Tax under Chapter 46,
Ti t le T of the Administrat ive Code of the City
of New York for the Years 1978 and 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of che State Tax Connission, that he/she is over 18 years
of age, and that on the 18th day of June, L987, he/she served the within not lce
of Decision by cert i f ied mai l  upon Anna M. Raftery the pet i t ioner in the within
proceedinB, bI enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Anna I"1. Raftery
139-30 Persh ing  Crescent
Briarwood, NY 11435

and by depositing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
of  the pet i t i -oner .

Sworn to before me th is
18 th  day  o f  June ,  1987 .

Authorize to nister oat s

in a postpaid properly addressed wrapper in a
care and custody of the United St,ates Postal
York.

that the sald addressee is the pet i . t ioner
forth on sal-d l^rrapper is the last known address

pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Anna M. Raftery

for Redeterninat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Title T of the Admi-nistrative Code of the City
of New York for the Years l97B and 1979.

AFFIDAVIT OF MAILING

State of  New York :
S S .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the l8th day of June, 1987, he served the within not i-ce of
Deci.s ion by cert i f ied mai l  upon Louis F. Brush, the representat ive of the
peti-tioner in the within proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t .
Ml-neola, NY 11501

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat lve

of  the pet i t ioner  here in and that  the address set  for th on said wraPPer is  the

last  known address of  the representat ive of  the pet l - t ioner .

Sworn to before me th is
18 th  day  o f  June ,  1987 .

Authorized inister oaths
pursuant to Tax Law sect ion 774



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O i { M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  L 2 2 2 7

June 18, 1987

Anna M. Raftery
139-30 Pershlng Crescent
Brlarwood, NY 11435

Dear Ms. Raftery:

Please take notlce of the Declslon of the State Tax Coumlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chaptet 46, Ttt le T of
the Adnlnist,rat,ive Code of the Clty of New York, a proceedLng ln court to
review an adverse decislon by the State Tax Commlsslon nay be instltuted only
under Article 78 of the Clvll Practlce Law and Rules, and must be commenced ln
the Supreme Court of the Stat,e of New York, Albany County, withln 4 nonths from
the date of thls not ice.

Inqulrles concernlng the computatlon of tax due or refund allowed tn accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluat,lon Bureau
Assessment Revlew Unlt
Bulldlng ll9, State Campus
Albany, New York 12227
Phone # (518) 457-2A86

Very truly yours,

STATE TAX COiYMISSION

TaxLng Bureauf s Representatlve

Peti t ioner 's Representat lve :
Louis F. Brush
101 Front  S t .
Mlneola, NY 11501



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

ANNA M. MFTERY DECISION

for Redeterminat lon of a Def lc iency or for :
Refund of New York State Personal Income Tax
under Arcl-cle 22 of the Tax Law and New York :
Cicy Personal Income Tax under Chapter 46,
Ti t le T of the Adninistrat l -ve Code of rhe Clty :
of  New York for the Years 1978 and L979.

Pet l t ioner,  Anna M. Raftery,  139 30 Pershtng Crescent,  Br larwood, New York

17435' f i led a pet i tLon for redeterminatLon of a def lc lency or for refund of

New York State personal income tax under Article 22 of the Tax Law and New York

Clty personal l -ncome tax under Chapter 46, Tl t1e T of the AdminLstrat lve Code

of the Clty of New York for the years L978 and,1979 (Fi le Nos. 37568 and

4 4 0 8 9 )  .

On Octobet  23 ,1985,  pe t l t ioner  waLved a  hear lng  be fore  the  Sta te  Tax

Commlssion and submltted the matter for declslon based upon the Audlt Divislon

f l1e, as wel l  as a br ief  and addlt lonal docunents to be submltted by October 8,

1986. After due considerat ion of the record, the State Tax Comnisslon hereby

renders the fol lowlng declslon.

ISSUES

I. Whether the not ices of def lc lency l rere lssued wLthout any basls and

for the sole purpose of extendlng the perlod of l lmltat lon on assessment.

I I .  Whether pet l t loner has substant iated that she was engaged Ln a trade

or buslness durlng the years at issue.
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I I I .  Whether pet l t ioner has substant iated the character and amount of

business expenses clalned as deductlons from gross l-ncome for the years at

t s s u e .

FINDINGS OF FACT

1. Anna M. Raftery (herelnafter ' rpet l t loner")  f l led a New York State

Incone Tax Resident Return (with City of New York personal lncoue tax) for each

of the years 1978 and L979. On each return, pet l t loner reported her occupat ion

as t tCourt  Report lng SVC'| .

2 .  Fo t  L978,  pe t l t loner  repor ted  bus l .ness  lncome o f  $16,228.00 .  A

Federal Schedule C attached to the return reported the followlng income and

deduet lons :

t 'Schedule C - Incone Frorn Buslness or Professlon: Court  Report ing

Income:  Brook lyn  Supreme Cour t  $22,128.00
T r a n s c r i p t s  2 , 7 L 7 . 0 0
Mlsc .  -  Insurance Compan ies  3 ,445.00  $28,290.00

Expenses -
A-Mar t  Expenses  1 ,  121.00
Typ ing  Fees  Pa ld  2 ,540.00

Professlonal Development
Tapeworm Cassettes, VerbatLm 574.00
T r a v e l  t o  S c h o o l s  ( 2 , 2 5 0  n i  G  1 7 C )  3 8 3 . 0 0

Account lng  100.00
Interest -  Educat ional Loan & Aut,o l {aint .  94.00
Dses,  Menbersh ips  170.00
Paper, suppl les, I" Iachlne Repalrs 727.00
Telephone - lnside 240.00
P o s t a g e  4 7 2 . 0 0
Photocop ies  684.00
Telephone - outslde 382.00
To l ls ,  Park ing  4%.0A
T r a v e l  ( 8 , 5 0 0  m l  @  l 7 C )  L , 4 4 5 . 0 0
Career  Insurance 10 f .00
Newspapers ,  Magaz ines ,  E tc .  378.00
Casset tes ,  Tapes 286.00
I lospiral l ry 544.00
Promot lona l  Expenses  892.00
StudLo MaLnt .  600.00



-3 -

3.  Foc  L979,  pe t l t loner  repor ted  bus lness  lneone o f  $19,374.00 .  L

Federal Schedule C attached to the return reported the followlng tncome and

deduct ions :

' rschedule C - Income Frou Buslness or Profession: Court  ReportLng
Svce

Income:

Bank Charges

Expenses :

Net Incone

Brooklyn Supreme Court
Transcrlpts
M l s c .

A-Mart Expenses
Typlng Fees Pald
Professtonal Development :

Tapeworm Cassettes Verbat in Is ic]
Trave l  to  Schoo ls  (2 ,250 n l .  G f8C)

Accountlng
Interest -  Educat lonal Loan & Auto Malnt.
Dues, Menbershlps
Paper,  Suppl i .es, Machine Repalrs
Telephone - Inslde
Postage
Phot,ocoples
Telephone - Outside
Tol ls,  Parklng
Trave l  (8 ,500 G 18q)
Career Insurance
Newspaper ,  Magaz ines ,  E tc .
Casset , tes ,  Tapes
Hospital l ty
Promotional Expenses
Studlo Maint
Bank Charges
Suppl les

NET INCOME

36  .00
L2,062.OOl

$16 ,228 .00 "

35 ,361

L5,987

L9  , 37  4 "

$23 ,900
I  , 685
9 ,776

1  , 309
2 ,589

625
405
100
706
170

I  , 075
329
473
684
382
893

1  , 530
16s
378
586
544
892
600
46

I  , 506

The to ta l  o f  the  deducc lons  c la imed fo r  L978 ls  $ f2 ,262.00  no t  $L2,062.00
as  repor ted .
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4. Attached to each of petLt lonerts returns for the years at issue rtas a

Wage and Tax Statement lssued to petltloner by the State of New York showlng

$22,128.28  fo r  1978 and $33,675.62  fo r  1979 Ln  "Wages,  t lps ,  o ther  coapensatLon" .

The legend "Included ln Schedule C", with an arrow polntlng to sald fLgure' Itas

stamped on each statement.

5. Pet i t loner f l led an unLncorporated buslness tax return for each of the

years  1978 and L979.  For  1978,  she repor ted  a  ne t  p ro f l t  o f  $16,228.00  and a

subtractton of $22,L28.00, which ylelded a net loss and accordinglyr no tax

l labi l l ty.  For 7979, she reported a net prof i t  of  $19,374.00 and a subtract ion

of $33,676.00, whlch ylelded a net loss and, accordtnBly, no tax L1ab111ty.

The subt rac t lons  c la ined o f .  $22,128.00  and $33,676.00  fo r  the  years  1978 and

1979, respecElvely,  were the amounts of lncome reported on the aforestated wage

and tax statements. A stamped legend ttFICA Wages lncl-uded ln Schedule C", wlth

an arrow point ing to the subtractLon, appears on pet i t loner 's 1978 and L979

unincorporated buslness tax returns.

6. 0n pet i t ionerts 1978 personal income tax return she clalned the

standard deduction. 0n her I979 return she clalmed itemized deductions,

however, no mLscellaneous deductlons were clalmed for 1979. No adjustoents to

tncome were claimed for elther year at tssue.

7. Pet i t ioner 's tax returns were selecced for examinat ion along wlth

those of approxirnately 100 other lndlvlduals on the basls that said returns had

been prepared by a particul-ar account,ant. An investigatlon had dtsclosed that

satd accountant had consistently prepared recurns on whlch an lndlvldual with

Lrage or salary income shown on \rage and tax statements had reported sald income

as buslness recelpts on a Federal Schedule C. Department of Taxatlon and

Flnance Audltors were dLrected to revlew the returns and to disallow clalmed

buslness expense deductlons lf the taxpayer appeared to be an enployee recetvtng
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r tage or saLaty lncome reported on wage and tax statements. Pet l t lonerts

clained Schedule C deducclons were dlsal lowed on that basls.

8. 0n March 24, L982, the Audit  Dlvls lon tssued a Statement of Audlt

Changes to pet l t loner for the year L978, whereon her clalued buslness expense

deduct ions reported on her Schedule C were dLsal lowed ln ful l  based on Ehe

explanatl.on that:

' rExpenses claimed are not ordlnary and necessary in the product lon
of lncome as an employee."

9. Based on the aforesaid statement,  a Not lce of Def leleney was lssued

against the pet l t loner for the year L978 on Aprl1 14, 1982, assert lng addlt ionaL

New York State and Clty personal lncome taxes of $1,742.45, plus lnterest of

$ 5 0 2  . 6 6 ,  f o r  a  t o t , a l  d u e  o f  $ 2 , 2 4 5  . L l  .

10. 0n January L7, 1983, the Audlt  Dlvls ion lssued a Statement of Audtt

Changes to pet l t loner for the year 1979, whereon, as was the case ln 1978, the

Federal  Schedule C deduct lons were dlsal lowed on the basls that the expenses

were not ordlnary and necessary for the productlon of Lncome as an ernployee.

Pet l t lonerts L979 total  New York Income was recomputed on sald schedule as

fol lows:
tttrrlages

Interest Income
Dlvldends
Capltal  Galn
Other Income

Total New York Income

$33 ,675  . 62
1 ,210 .00

353 .00
7  , 643 .00

11 , . 461  . 00

$54 ,342  . 00 "

11. Based on the aforesald statenent,  a Not ice of Def ic iency was Lssued

agalnst pet i t loner for the year 1979 on March 9, 1983, assert lng addlt lonal New
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York State and City personal lncome taxes of $4,319.30, plus interest of

$ 1 , 4 1 0 . 9 0 ,  f o r  a  c o c a l  d u e  o f  $ 5 , 7 3 0 . 2 0 2 .

L2 .  Pet i t ioner  contends :

(a) That the notices of deflclency were lssued on an arbltrary
and caprlc l-ous basis just pr ior to the expirat lon of the perlod of
lfunitatlon on assessmeot,, thus deprlving petttloner of the oppor-
tunlty to present substantlatlon for the clatrned deductlons;

(b) that petLtioner is part of a Latge group of taxpayers who
were selected for speclal scrutlny because thelr returns had been
prepared by the same tax preparer; and

(c) that where petltloner does not have cancelled checks or
other receipts for certaln expenses, the Department of Taxat lon and
Finance should allow petitloner a reasonable estlmate of such expenses.

13. Documentat lon submltted wlth respect to pet l t ionerts lncome for the

year L978 shows that she earned uore lncooe (other than wages) than the amount

reported on her Federal  Schedule C. 0n pet i t ionerfs 1978 Schedul-e C she report ,ed

lncome, other than that reported on her Wage and Tax Stateuerl t ,  of  $0,L62.00.

Review of her records subnitted shows chat she earned lncome properly lncludable

on her Schedule C of $6,996.96. Pet l t ioner submltted docuoentat lon wlth respect

to 1978 buslness deductions whlch substantl-at,es that she is properly entitled to

Schedule C deduct lons of $2,130.30. AccordlngLy, f .or L978, her net buslness

l n c o m e  l s  $ 4 , 8 6 5 . 6 5  ( $ 6 , 9 9 6 . 9 6  -  9 2 , 1 3 0 . 3 0 ) .

14. ! i l i th respect to the year 1979, pet l t loner fal led to subnlt  documenta-

tion to show that her lncome for sald year was properly reported. Although her

wage lncome' according to her Wage and Tax Stateaent, ,  rras $33,675.62, pet l t ioner

The NotLce of Deficlency contalns typographical errors wherein the
lnterest due was Lnadvert,ently typed lnto the 'Total PenaLty" box and the
balance due was lnadvertently typed in the 'tlnteresttt box.



- 7 -

reported only $23,900.00 on her Federal  Schedule C as belng derlved fron her

employer.  Docupentat lon subnlt ted wlth respect to pet i t ionerts claimed ScheduLe

C deduct lons show that she is properly ent i t led to c1aln such deduct lons to the

e x t e n t  o f  $ t  , 9 9 2 . 2 6 .

15. The clalned Schedule C deduccions whlch were not al lowed ln 1978 and

1979 were unsubstant iated wlth respect to amounts and/or character of such

expenses .

CONCLUSIONS OF LAW

A. That the not lces of def lc lency nere properly issued and were not

arbl trary or caprlc lous. The returns were patent ly erroneous and the Audtt

Divlslon was justifled ln dlsallowlng the Schedule C buslness income and

exPenses. The noCices of defLciency for 1978 and L979 trere each preceded by a

Staternent of Audlt  Changes; thus, I f  a port ion of the expenses clalned on

Schedule C were actual ly employee buslness expenses properly deductLble as

adjustments on Federal  Form 2106r oE 8s Lternized niscel laneous deduct ions,

pet l t loner had an opportunity to f l le amended returns, but she dld not do so.

B. That even l f  pet i t ioner may have been ent l tLed to deduct certain

employee buslness expenses under sect ions 62(2\ or 63(f)  of  the Internal

Revenue Code i f  she had f i led Form 2106, or had clairoed such expenses as

miscel laneous deduct lons, pet i t ioner nevertheless fai led to sustaLn her burden

of  p roo f  under  sec t lon  689(e)  o f  the  Tax  Law and sec t ton  T46-189.0(e)  o f  the

Adnlnlstrative code of the clty of New York t,o show the character or, ln many

cases, the amount of the najor i ty of her clalned buslness expenses.

C. That the fact that pet l t ionerts returns were selected for exaroLnat lon

because of certain practLces of her accountant ls l r reLevant.  Pet l t l -onerts

l labl l l ty depends solely on the facts adduced heretn.
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D. That a port ion of pet i t lonerts claLmed income and deduct ions were

derLved from a business or trade carr led on by her during the years at lssue.

Accordlngly, such tncome and deductlons are properly reportable on a Federal

Schedule C as buslness lncome and deduct ions.

E.  That  pe t l tLoner rs  ad jus ted  1978 Tota l  New York  Incone ts  $26,494.94 '

eomputed as fol lows:

Income Item

trfage Income
Buslness Income (See
Interest Incoue
Sale or exchange of
Adjusted 1978 Total-

Findlng of Fact t '13'r ,  supra)

capttal  assets
New York Income

Amount

$22,L28.28
4 ,866 .66
I  ,  061  .00

(  1  , 56 i  . 00 )
$26 ,494  .94

F.  That  pe t l t loner rs  ad jus ted  1979 Tota l

computed as fol lows:

Incoue Item

New York Income l s  $52 '350 .36 ,

Amount

$33 ,675 .62
9 ,468 .74
1 ,2 I0 .00

353 .00
7  , 643 .00

$52  , 350 .36

Wages
B u s i n e s s  I n c o m e  ( $ 1 1 , 4 6 I . 0 0  -  $ 1 , 9 9 2 . 2 6 )
Interest Income
Dlvldend Income
Capital  Galn
Adjusted 1979 Total  New York Income
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G. That the pet l t lon of Anna M. Raftery ls granted to the extent provided

ln Conclusions of Law t tDtt ,  
"Ett  andttF",  supra; that the Audlt  Dlvis lon ls

directed to nodlfy the not lces of def lc lency issued Aprl l  14, 1982 and March 9,

1983 accordlngly;  and that,  except as so granted, saLd pet l . t lon ls tn al l  other

respects denled.

DATED: Albany, New York STATE TAX COMMISSION

JUN 1 8 1987

SSIONER


