
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the
o f

Joseph  S .  &  L inda  D .

Pe t i t i on

Pugl is i

for  Redeterminat l -on of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le  (s)  22 of  the Tax Law for  the
Year  1980 .

State of  New York

County of Albany

David Parchuck/Janet ,  M.  Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Comml-ss ion,  that  he/she ts  over  18 years
of  age,  and that  on the l3 th day of  February,  L987,  he/she served the wi th in
not ice of  Decis ion by cer t i f ied mai l  upon Joseph S.  & L inda D.  Pugl ls i  the
pet i t ioners in  the wi th in proceecl ing,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid wrapper addressed as fo l lows:

Joseph S.  &  L inda D.  Pug l is i
P .  O.  Box  335,  Fores t  Lane
Crompond, NY 10517

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

That deponent further says that the sald addressee is the pet l t ioner
herein and that the address set forth on said rr trapper is rhe last known address
of  the  pe t i t ioner .

- ,zri ,' ',, 
( ' I J( ' 

(\ 
I rc^Li I

Sworn to
13rh day

before me th is
of February, L98J

ister oat
Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I C N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

February 13, L987

Joseph S.  &  L inda D.  Pug l is i
P ,  C ,  B o x  3 3 5 ,  F o r e s t  L a n e
Crompond,  NY 10517

Dear  Mr .  &  Mrs .  Puq l ls i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revlew at the adrnlnistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revlew an
adverse decision by the St,ate Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th ls  no t ice .

Inquir ies concerning che computat i .on of tax due or refund al lowed in accordance
with this decision day be addressed Eo:

NYS Dept.  Taxat ion and Finance
Audlt  Evaluat ion Bureau
Assessment Review Unlt
Building lf 9, State Campus
Albany, New York 12227
Phone # (518) 457-2085

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter the Petlcion

JOSEPH S. PUGLISI LINDA D.

for Redeterml"natlon of a Deflctency
Refund of Personal Income Tax under
of the Tax Law for the Year 1980.

DECISION

for the nortgage recording ta:<

States Const l tut ton.

Pugll"sl, timely flled a

1980 whereon they clalmed a

o f

o f

AND PUGLISI

or for
Art ic le

Pet l t ioners ,  Joseph S.  Pug l ls l  and L inda D.  Pug l ls l ,  P .0 .  Box  335,  Fores t

Lane, Crompond, New York 10517, f i led a pet i t ion for redeterml.nat ion of a

deficiency or for refund of personal lncome tax under Article 22 of the Tax Law

for  the  year  1980 (F l le  No.  53164) .

on July 5, 1986, petttloners waived their rlght to a hearing and requested

that the State Tax Conmtsslon render a declslon based on the entire record

contalned ln thetr file, lncluding all brlefs whl"ch were to be flled by August 25,

1986. After due conslderat lon, the state Tax Commlsslon hereby renders the

followlng decision.

ISSUES

I. Whether the Audit  Divls lon properly disal lowed pet ic loners'  c lained

mortgage recording tax credlt  of  $447.50.

I I .  Whether Tax Law $606(f) ,  which provldes

credlt, vtolates the l4th Amendment of the unlted

FINDINGS OF FACT

1.  Pet l t ioners ,  Joseph S.

jotnt New York State Income Tax

nortgage recordlng tax credtt of

Pugllsl and Llnda D.

Resident Return for

$447 .  s0 .
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2. 0n February 8, 1984, che Audit  Dlvls lon issued a Statement of Audlt

Changes to pet i t ioners for the year 1980 dlsal lowlng the clained mortgage

recording tax credtt .  ot .  $447.50. Sald statenenL contalned the fol lowlng

explanat ion:

"A review of your return tndlcates that you dl"d not purchase propercy
which quallfles for the speclal addlclonal mortgage recordl"ng tax
credlt. Mort,gage recording tax paLd ln connectl"on wlth the purchase
of a personal residence does not quallfy for thls credtc. Based on
the available tnformation the credit has been dlsallowed."

3. Based on t,he aforementioned statementr the Audit DivLslon, on Aprl1 5,

L984, issued a Not ice of Def lc lency to pet i t loners for 1980. Sald not lce

asser ted  add i t iona l  tax  due o f  $447.50 ,  p lus  ln te res t  o f  $160.L7 ,  fo r  a  to ta l

a l leged ly  due o f  $607.67 .

4. During the year 1980, petit,ioners purchased a stngle fanlly residence

and, in connection wLth sald purchase, apparently paid mortgage recording tax

of $447.50. The record heretn does not dtsclose how the nortgage recordlng tax

ot $447.50 was computed or under what sect lon or sect lons of ArtLcle 11 (Tax on

Mortgages) sald tax was tmposed.

5. I t  Ls pet l t l "onersr posi t ion chat Tax Law $606(f)  vLolaEes the 14th

Anendment of the Unlted States Constltution ln that Lt alLows a credit for the

speclal addttional mortgage recording tax pal.d with respect to structures

contalnlng more than slx restdential dwelling uolts wlth separace cooklng

facllities and does not allow a credlt with respect, to the purchase of a single

fani ly restdence.

CONCLUSIONS OF LAIT

A. That Tax Law S606(f)  provtdes, ln perclnent partr  that the morcgage

recordlng tax credlt  shal l :



-3-

"be the excess of the amount of the special  addlt lonal mortgage
recording tax paid !y the taxpayer pursuant to the provisions of
subdivis lon one-a of sect ion two hundred f i f ty- three of chis chapter
. . .over the amount of any credtt  al lowed under subsect ion (g) of
sect ion seven hundred one of this chapter,rr  (Enphasis added.)

,  B .  That  Tax  Law $253.1-a(a)  p rov ides  fo r  the  impos i t ion  o f  a  spec ia l

addlt ional mortgage recordi .ng tax on al l  mortgages of real  property located ln

New York recorded on or after January 1, 1979. Said sect i .on provides, in

per t inent  par t ,  tha t :

"The tax imposed by this subdlvision sha1l in cases of teaL
property i ruproved by a structure containing six resLdent lal  dwel l ing
units or less with separate cooking faci l l t les be paid by the party
making the loan secured by such mortgage, and such tax shal l  not be

borrowertt .  (Enphasispaid or payable, direct.ly or lndirectly by the
added.  )

C. That in the i -nstant matter,  pet i t ioners have fai led to show that they

paid any special  addl- t ional nortgage recordlng tax imposed by Tax Law

S253.1-a(a) .  Moreover ,  the  spec ia l  add ic iona l  mor tgage tax  imposed by  sa id

sect ion would, in the case of a mortgage on a slngle family residence' be paid

by the party making the loan and not by the borrower. Accordingly '  the Audit

Divis ion properly disal lowed pet l t ioners t  c lalmed uortgage recording tax credit

o f  $ 4 4 7 . 5 0 . r

D. That the const i tut ional i ty of  the laws of the State of New York are

presumed at the administrat ive level.

Pet l t loners may have been subject  to  and paid the
imposed  by  Tax  Law $$253 .1  and  253 .2 (a ) ;  howeve r ,
a credi t  only  for  the specia l  addi t ional  mortgage
p u r s u a n t  t o  T a x  L a w  $ 2 5 3 . l - a ( a ) .

mortgage recording tax
Tax Law 5606(f)  a1lows
recording tax imposed
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E. That the pet i tLon of Joseph S. Pugl lsL and Llnda D. Pugl ls l  ls

and the Not lce of Def lc lency dated Aprl l  5,  1984 ts susEalned, together

such additional- interest as may be lawfully due and owing.

DATED: Albany, New York STATE TAX COMMISSION

FEB 13 lgBT

denled

with

PRESIDENT


