
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Theodore

the Pet i t ion

Pr ice AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art tc le 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Administrat ive Code of the City
of New York for the Periods October 1, L979
through December 31, 1979 and January l ,  f980
through January 15, 1980.

State of  New York

County of Albany

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Comrniss ion,  that  he/she is  over  18 years
of  age,  and that  on the 13th day of  lu larch,  1987 ,  he/she served the wi th in
not ice of  Decis ion by cer t i f ied mai l  upon Theodore Pr ice the pet i t ioner  in  the
wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

Theodore Price
1802 Park Drive
Seaford ,  NY 11783

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wirh in the State of  New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner ,

mini-ster oaths
Law sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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M a r c h  1 3 ,  1 9 8 7

Theodore Price
1802 Park Dri-ve
S e a f o r d ,  N Y  1 1 7 8 3

Dear  Mr .  Pr lce :

Please take not ice of the Decislon of the State Tax Cornrnission enclosed
herewirh,

You have now exhausted your right of review at, the admlnlstrative level.
Pursuant to sect ion(s) 690 & I3I2 of the Tax Law and Chapter 46, Ti t le T of
the Aduini .strat ive Code of the Clty of New York, a proceeding in court  to
revlew an adverse decision by the State Tax Commission may be inst, i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced !n
the Supreme Court of  the State of New York, Albany County, wlthin 4 months from
the da te  o f  th ls  no t ice .

Inqulries concerning the computation of tax due or refund allowed in accordance
with this deci .s lon oay be addressed to:

NYS Dept.  Taxatton and Finance
Audlt  Evaluat ion Bureau
Assessment Review Unit
Bui lding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COM}IISSION

cc: Taxing Bureaurs Representat ive



S?ATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

TTiEODORE PRICE

for Redeterntnati.on of a Deflctency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Tl t le T of the Adrnlnlscrat ive Code of the City
of New York for the Pertods October 1, L979
through Decenber 31, L979 and January 1, 1980
through January 15, 1980.

DECISION

PetLttoner,  Theodore Prtce, 1802 Park DrLve, Seaford, New York 1L783,

ftled a petltlon for redetermlnation of a deftcLency or for refund of New York

State personal l"ncome tax under Article 22 of the Tax Law and New York Clty

personal income tax under Chapter 46, TLcLe T of the AdninlstratLve Code of the

Ctty of New York for the periods October 1, L979 through Decenber 31 ' L979 ac.d

January 1, 1980 through January 15, 1980 (Fl I-e No. 47359).

A hearing was held before Frank A. Landers, Ilearlng Offlcer' at the

offlces of the State Tax Conml"ssion, Two World Trade Centerr New York, New

York ,  on  Octobet  2L ,1986 a t  1 :15  P.M.  Pet l t ioner  appeared pro  se .  The Audt t

DLvLston appeared by John P. Dugan, Esq. ( Irwin tevy, Esq.,  of  counsel) .

ISSUE

Whether petLtloner qras a person requtred to collectr truthfully account

for and pay over the New York State and Clty wlthholdlng taxes of Jggway

Courler & Internat ional Forwarders, Inc. and who wl l l fu l ly fat led to do so'

thus beconing l{able for a penalty equal to such unpald wtthholdlng taxes.
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FINDINGS OF FACT

1. Oo June 27, 1983, the Audit  Divls l .on tssued a Stauement of Def ieieney

(rrstatemeoE'r)  to pett tLoner,  Theodore Price, assert lng thac he was a per$on

required to collectr truthfully account for and pay over the New York State and

Ctty wlthholdlng taxes of Jetway Courier & Iaternatlonal Forwarders, Inc.

(herelnafter ' r the corporat lon") for the perlods October 1, 1979 through

December 31, 1979 artd January 1, 1980 through January 15, 1980. The afore-

mentloned statement, further alleged that petltloner wt1lfuLly failed to collect,

truthfully account for and pay over sald wtthholdlng taxes and that he was

therefore subject to a penalty equal tn amount to the uapaid wlthholdlng taxes

of  $5 ,693.L9 .  Accord l .ngLy"  oo  Jsne 27 ,  1983,  the  Aud l t  D lv ls ton  Lssued a

NotLce of Def lc lency to pet l t loner for the years 1979 and 1980 assert lng a

def  l c l .ency  o f  $5  ,693.19  .

2. During the periods at tssue, petltloner was vice-presl.dent of Jetway

Courl"er & InternatLonal- Forwardersr Inc. Petitloner togeCher wtth one Robert

Alan Krauss, owned al l  of  outstandlng stock of sald corporat lon (502 each).

3. The corporaclon was in the business of delLverl.ng snall packages to

domestic and foreign destlnations. The corporation tlld not own any atrplanes

but used commerlcal airl-lnes and commerclal frelght servtces. The petltloner

was prLmarlly responstble for soll"citl"ng sales whlch requl"red that he be out of

the offlce most of the tl"ne. The day-to-day office functLons were prloarLly

the responslblllty of Mr. Krauss. The petltloner came lnto the corporate

offlce about chree days per week and communtcated wlth Mr. Krauss concernlng

corporate matters dalLy, v la telephone,
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4. Petitloner had the authorlty to htre and flre euployees, although he

dld not exerclse l t .  The pet l tLoner signed checks on behalf  of  the corporat{on

and also wtthholdlng tax stateoents.

5. Pet l . t loner lef t  the corporat lon ln February 1980 when, tn hls oplnlon,

lt was not gotng to be able to malntaLn any growth.

CONCLUSIONS OF tAW

A. That the personal income tax imposed by Chapter 46, TLtLe T of the

Adminlstratlve Code of the CLty of New York l"s by lts own terms tLed lnto and

contalns essencial ly the same provislons as Arel"cle 22 of the Tax Law. Therefore,

Ln addresstng the lssues preseoted hereln, unless otherntse speclf led al l

references to partLcular sectloos of Artlcle 22 shaLl be deened references

(though uncited) to the correspondLng secclons of Chapter 46, TLtLe T.

B. That where a person ls requtred to collect, truthfully account for and

pay over wlthholdlng tax and wtllfully fatls to collect and pay over such tax,

sect lon 085(g) of the Tax Law tmposes on such person "a penalty equal co the

total  amount of tax evaded, or not coLlected, or not accounted for and patd over."

C. That sect lon 685(n) of the Tax Law def lnes a person, for purposes of

sect l .on 685(g) of the Tax Law, to lnclude:

'ran indl.vldual-, corporatioor or partnership or an offlcer or
employee of any corporat lon.. .or a member or employee of any
partnershlp, who as such officer, employee or member ls under a duty
to perforn the act ln respect of whl.ch the violat ion occurs. ' l

D. That the questlon of whether petttloner was a person under a duty to

collect, and pay over wLthholding taxes must be deternl"ned on the basls of the

facts presented. Some of the factors to be consldered lnclude whether pet l t loner

stgned the corporat lonrs tax returns, possessed the r tght to hire and discharge

enployees or derlved a substantlaL portion of hts income from the corporatLon.

Other relevant factors lnclude the amount of stock petitloner hel-d, the actual
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sphere of his duties and his authority to pay corporate obltgatton and/or

exerctse authorl.ty over the assets of the corporation. (Matter of Anengual v.

State Tax Connn., ,  95 AD2d 949; McHugh v. State Tax Comnn.,  70 ADzd 987.) Fl"nal ly,

the test of wtllfulness l.s whether the act, default or conduct was "voluntarlly

done wlth knowledge that, as a result, trust funds of the governmeot wlll not

be pald over; lntent to deprtve the government of l"ts money need not be shortn,

rnerely sornethlng more than accldental- nonpayment." (Matter of Ragonesl v'

New York State Tax Conmn., 88 LDzd 707, 708 lc lratLon onlr ted]) .

B. That l "n the lnstant matter,  pet iELoner was vlce-presLdent of the

corporation, a 502 stockholder ln said corporation and he also had authorlty

stgn corporate checks. Accordingly,  petLt loner was a person under a duty to

col lect and pay over the corporacion's wlthholdlng taxes.

F. That,  under the cl"rcumstances hereln, petLttoner dtd wl l l fu l ly fat l

collect, truthfull-y account for and pay over che eorporatlon's wtthholdlng

taxes .

G. That the petttion of Theodore Prl.ce ls dented and the Notice of

Def ic lency dated June 27, 1983 ls sustalned.

DATED: Albany, New York STATE TAX COTYMISSION

to

MAR 131987
PRESIDENT


