
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Michael  L.

the Pet i t ion

Polka AFFIDAVIT OF MAILING

for Redetermlnat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for  the  Years  1981 & L982.

State of New York :
s s .  3

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Cornmission, that he/she ls over 18 years
of age, and that on the 30th day of January, 1987, he/she served the within
not ice of decislon by cert i f ied mai l  upon Michael L.  Polka the pet i t loner in
the within proceeding, by enclosing a true copy thereof in a securely seal-ed
postpaid \rrapper addressed as fol lows:

Michael L.  Polka
2001 Earl  Road
P . O .  B o x  2 1 2 3
Oshkosh, WI 54903

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me thls

that the said addressee ls the pet l t ioner
forth on said wrapper is the last known address

n is te r  oa t
Law sect ion
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STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of
o f

Michael L.

the Pet l t ion

Polka AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determlnation or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for  the  Years  1981 & 1982.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duLy sworn, deposes and says that
he/she is an employee of the State Tax Courmlssion, that he/she is over 18 years
of age, and that on the 30th day of January, L987, he served the within not ice
of decision by cert i f ied mai l  upon Douglas D. Tracy, the representat ive of the
pet i t i -oner in the within proceeding, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Douglas D. Tracy
1 2 3  N .  I " l a i n  S t . ,  P . O .  B o x  3 2 8
Cor t land,  NY 13045

and by deposi- t ing same enclosed i .n a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wl- thin the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t i -oner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
o f  January ,  1987.

Author ized to Sdnin is ter  oat
pursuant to Tax Law sect ion L74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 30, f987

Michael L.  Polka
2001 Earl  Road
P . 0 .  B o x  2 1 2 3
Cshkosh, WI 54903

Dear , l { r .  Polka:

Please take not ice of the dectsion of the St,ate Tax Cornml-ssion enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revtew an
adverse decislon by the State Tax Commission may be insci tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the Stace of New York, Albany Countyr withln 4 nonths from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment Review Unit
Bul lding /19, Stace Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMITISSTON

cc: Taxing Bureaufs Representat ive

Peti t ioner I  s Representat ive :
Douglas D. Tracy
1 2 3  N .  M a i n  S t . ,  P , O .  B o x  3 2 8
Cor t land,  NY 13045



STATE OF NEW YORK

STATE TN( COM},IISSION

In  the Mat ter  of  the Pet i t ion

o f

MICHAEL L. POLKA

for Redeterminat ion of a Def ic lency or for
Refund of Personal Income Tax under Artlcle 22
of the Tax Law for the Years 1981 and 1982.

DECISION

Pet i t ioner ,  M ichae l  L .  PoLka,  2001 Ear l  Road,  P .O.  Box  2L23,  Oshkosh,

tr l isconsin 54903, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law for the years

1 9 8 1  a n d  1 9 8 2  ( F i l e  N o .  4 7 3 7 0 ) .

On July 22, 1986, pet i t ioner advised the State Tax Conrnisslon'  l -n wrl t ingr

that he desired to waive a formal hearing and submit the case to the State Tax

Commission upon the ent lre record contained in the f i le,  v i th submlssion of

additLonal evidence and documents by August 6, 1986. After due considerat lon

of said record, the Cornrrrission renders the following decision.

ISSUE

Whether pet i t ioner,  l " l ichael L.  Polka, is subject to a penalty Pursuant to

sect ion 685(9) of the Tax Law as a person who wi1Lfu1-1y fai led to col lect,

truthfully account for and pay over the New York State wLthholding taxes due

fron Pol-sen Metal  Recoveryr Inc. for the years 1981 and 1982.

FINDINGS OF FACT

1. Polsen l letal  Recovery, Inc. (herelnafter t tPolsen") fai led to pay over

rhe New York State personal income taxes withheld frorn the rtages of its employees

for the fol lowing periods:
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Withholding Tax Perigd
May 1 ,  1981 th rough August  31 ,  1981
February 1, 1982 through August 11, 1982

TOTAL

Amount
$1 ,373 .50
3 ,  900 ,00

$5 ,  273 .50

2. On June 27, 1983, the Audit  DivisLon issued a Not ice of Def ic iency

against Michael L.  Polka (hereinafter rrpetLt lonerrr)  wherein a penalty was

asserted pursuant to section 685(g) of the Tax Law for an amount equaL to the

New York Stat,e withholding taxes due from Polsen for the aforestated perlods.

Such penalty was asserted on the grounds that petitioner hras a person requlred

to col lect,  t ruthful ly account for and pay over sald taxes and that he wi l I ful l -y

fa i led  to  do  so .

3. Pet i t ioner was president of Polsen unt i l  h is resignat lon on September 10'

1 9 8 1 .

4 .  The por t ion  o f  the  de f ic iency  asser ted  fo r  1982 o f  $3 ,900.00  was

cancel led at a pre-hearing conference. Accordingly,  only the remaintng $1,373.50

asserted for 1981 remai.ns at issue hereln.

5. Pet i t loner held 252 of the outstanding stock in Polsen. Phl l ip Rosen,

petitionerrs uncle was the Chairman of the Board of Polsen and held 257" of the

stock. His wife Devorah Rosen, was secretary/treasurer of Pol-sen and heLd 257"

of the stock. Philip and Devorah Rosen's son held the remaLning 252 of ttr.e

stock ln Polsen.

6. Both Polsen and Rosen Brothers, which was located direct ly across the

road from Polsen, were engaged in the purchase and sale of scraP metal .  Pht l lp

and Devorah Rosen were the prlncipals of Rosen Brothers.

7. Pet l t loner rras involved in l l t igat ion respect ing hls responslbi l t ty

for the pa)ment of Polsenrs Federal  wlthholdlng taxes for 1981. In Michael Polka

v. The United States of Aurer ica, United States Distr ict  Court ,  Eastern Distr lct
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of l,l isconsin, several ln depth pre-trial depositlons r,rere taken of former

employees of Polsen and Rosen Brothers.

8. The fol lowing facts have been establ ished from the aforestated deposi-

t ions :

a.  That  pet i t ioner  had no contro l  over  the f inancia l
af  fa l - rs  of  Polsen.

b.  That  the Rosens kept  PoJ-senrs books and records on the
premises of  Rosen Brothers.

That the Rosens had ful l  control  of  Polsenrs f inancial
affalrs and they made the declsions as to whlch of
Polsenfs creditors would be pald. This was done on
many occasions over the object lons of pet l t loner.

That the Rosens were responslble for the payment of
employment taxes.

CONCLUSIONS OF LAW

A. That sect lon 685(g) of the Tax Law provldes that:

"Any person requlred to col lectr  t ruthful ly account for,
and pay over the tax l-mposed by this article who wi11fuL1y
fai ls to col lect such tax or truthful ly account for and pay
over such tax or willfully attempts in any manner to evade
or defeat the tax or che payment thereof, shall, in addition
to other penalt ies provided by law, be l lable to a penalty
equal to the total  amount of the tax evaded, or not col lected,
or not accounted for and paid over. t t

B. That sect ion 685(n) of the Tax Law provLdes that,  for purposes of

subdivis ion (g),  the term 'rperson":

" l l ]ncludes an individual- ,  corporat ion or partnershlp or an
off icer or employee of any corporat ion ( lncludtng a dissolved
corporat ion),  or a member or employee of any partnership'
who as such offlcer, empLoyee, or member is under a duty to
perform the act in respect of whlch the violat ion occurs."

C. That pet i t ioner was not a person responsibl-e for the col lect ion and

payment of the withholdlng taxes of Polsen durlng 1981. Accordingly '  the

penalty asserted agalnst hirn pursuant to sect ion 085(g) of the Tax Law ls

cancel led.

c .

d .



D. That the pet i t ion of

Def ic iency issued against him

DATED: Albany, New York

JAN 3 0 198?
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Mlchael L.  Polka

on June 27 ,  1983

is granted and the Not ice of

is cancel led.

STATE TAX COMMISSION

PRESIDENT


