
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
ot

Bruce Peters

for Redetermination of a Deflciency or Revision
of a Determinat,ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
P e r i o d  4 / L 6 / 8 0 - L 2 / 3 I / 8 0  &  4 / I / 8 1 - L 2 / 3 I / 8 1 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
74 th  day  o f  August ,  1987.

AFFIDAVIT OF MAILING

that  the said addressee ts  the pet i t ioner
forth on said lrrapper is the last knorgn address

i6ar -0 b1,,L

State of New York :
s s .  :

County of Albany :

Connle A. Ward, being duly sworn, deposes and says that
she is an employee of the State Tax Cornmission, that she is over 18 years
of age, and that on the 14th day of August,  L987, she served the wlthin
not ice of decision by cert i f ied mai l  upon Bruce Pet,ers the pet i t i -oner ln the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpai-d rdrapper addressed as fol lows:

Bruce Peters
191 East  76 th  S t ree t
New York, NY L002I

and by depositlng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the SEate of New York.

to administer
Tax Law sect



STATE OF NEI^I YORK

STATE TAX COiYMISSION

In the Matter of the Pet i t ion
o f

Bruce PeEers

for Redeterninat ion of a Def ic lency or Revlslon
of a Det.erminatlon or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
P e r i o d  4 /  L 6 / 8 0 - L 2 l 3 I / 8 0  &  4 /  I / 8 1 - 1 2 / 3 1 / 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Ward, belng duly sworn, deposes and says that
she is an employee of the State Tax Connisslon, that she is over 18 years
of age, and that on the 14th day of August,  1987, he served the wLthin not ice
of decision by certLf l -ed mal l  upon Davld I l .  Singerr the representat ive of the
petitloner i.n the within proceeding, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

David H. Si.nger
225 Broadway
New York, NY 10007

and by depositing szrme enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet l t ioner herein and that the address set forth on said wrapper ls the
last known address of the representat lve of the peLit ioner.

Sworn to before me this
L4 th  day  o f  August ,  1987.

ft to administer
Tax Law sect l



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August 14, 1987

Bruce Peters
191 East  76 th  S t ree t
New York ,  NY 10021

Dear  Mr .  Peters :

Please take not lce of the decision of the SEate Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the admlnistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng ln court  to review an
adverse declsion by the State Tax Commisslon may be instituted only under
Art.icle 78 of the Cl-vil Practice taw and Rules, and must be coumenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th ls  no t lce .

Inquiries concerni.ng the computation of tax due or refund allowed i.n accordance
with this decislon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bul lding #9, State Campus
Albany, New York L2227
Phone # (518) 453-430L

Very truly yours'

STATE TAX COMMISSION

cc3 Taxing Bureaufs Representat ive

Pet i t ioner  t  s  Representat lve :
David H.  Singer
225 Broadway
New York,  NY 10007



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t lon

o f

BRUCE PETERS

for RedeterrnLnatlon of a Deflciency or for
Refund of Personal Income Tax under Artlcle 22
of the Tax Law for the Periods Apri l  16, 1980
through December  31 ,  1980 and Apr l l  1 ,  1981
through December  31 ,  1981.

DECISION

Peti t ioner,  Bruce Peters, 191 East 76th Street,  Ner,r  York, New York 10021,

f l led a pet l t ion for redeterminat lon of a def ic lency or for refund of personal

income tax under Article 22 of. the Tax Law for the perlods April 16' 1980

through December 31, 1980 and Aprl l  1,  1981 through December 31, 1981 (Fl le No.

ss787) .

A hearlng was held before Brian L. Fr iednan, HearLng Off lcer,  at  the

offlces of the State Tax Commlssion, Two World Trade Center, New York' New

York, on February 25, L987 at 1:15 P.M., wl- th al-1 br iefs to be subnit ted by

June 1, L987. Petitloner appeared by Davld It. Sl-nger, Esq. The Audlt Divlsion

appeared by John P. Dugan, Esq. (Angelo A. Scopel l i t ,o,  Esq.,  of  counsel) .

ISSUE

Whether pet l t ioner was a person requlred to col lect,  t ruthful ly account

for and pay over wlthhoLding taxes wlth respect to Probe Personnel Consultants'

Inc .  fo r  the  per lods  Apr l l  16 ,  1980 th rough December  31 ,  1980 and Apr l l  1 ,  1981

through December 31, 1981 and wl l l fu l ly fal led to do so, thereby beconlng

l lable for a penalty i rnposed pursuant to sect lon 685(g) of the Tax Law.



-2 -

FINDINGS OF FACT

1. On June 25, 1984, the Audit  Divls lon lssued a Statement of Def lc lency

and Notlce of Def lc iency assert ing a penalty pursuant to sect l .on 685(g) of the

Tax Law agalnst pet l t ioner,  Bruce Peters, as a person requl.red to col lect,

truthfully account for and. pay over wlthholdlng taxes of Probe Personnel

Consultants,  Inc. (hereinafter "PPC") in the amount of $23,209.22 fot the

perlod Aprl1 16, 1980 through Deceuber 31, 1980 and Ln the amount of $41,689.22

for the perlod Apri l  1,  1981 through Decenber 31, 1981, for a total  due of

$ 6 4 , 8 9 8 . 4 4 .

2. In L974, pet i t loner and Rlchard Delorenzo formed PPC, a management

recrul t lng corporat ion. Each contr ibuted $5,000.00. Pet i t ioner became the

presldent and Mr. Delorenzo was the vlce-presldent.  Pet l t lonerts duttes were

to train employees and to generate lncome for PPC by putting together placement

deals, 1.e., locatlng candldates and placLng thern with companies who were ln

need of thelr  servlces. Pet i t loner had the authori ty to hire and f l re enployees.

Mr. Delorenzo was responslble for the flnanclal operations of the buslness,

1.e.,  sendlng out bl l l lngs, paylng corporate obl igat lonsr preparlng and slgnlng

tax returns and slgning checks. Mr. Delorenzo t.ad no employees under hls

lnmedlate supervLsion.

3. When PPC comrnenced dolng busLness, l ts of f ices were located at 101

Park Avenue ln New York Clty. PPC had one employee (ln addltlon to lts two

off icers) Ln 1974, but added approxlmately one enployee per year through 1980.

In addit lon, PPCrs buslness had improved to such an extent that,  tn 1980, l ts

offices were moved to 230 Park Avenue, a locatlon whlch contalned aPProxloately

three t imes the square footage of i ts prevlous locat lon. Pet l t lonerfs salary
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I t  L974 was $75.00 per week, but,  by 1981, pet l tLoner and Mr. Delorenzo \ tere

each earning an annual salary of $71,000.00.

4. PPCts recept ionist  receLved and sorted the lncomlng nal l .  A1-1 resumes

and correspondence relatlng to executlve placement were dlrected to petltloner.

A11 btlls, bank stateuents, tax return lnfornation and all nal1 addressed to

PPC whlch rras not addressed to any partlcular lndlvldual was dlrected to

Mr. Deloreizo.

5. In 1980, Mr. Delorenzo began taklng several hours for lunch and

frequently returned to the offtce ln an lntoxicated condltlon. He would absent

hlrnself from work for two to three days at a tlne. Durlng that year, there

were some occasLons when petltloner slgned payroll checks due to the absence of

l"Ir. Deloreizo. Although he was an authorlzed slgnatory of corporate checks'

pet i t loner slgned only these payrol l  checks. He determLned each employeets

paycheck by referring to prevlous paychecks and not by an examlnatlon of the

employee I s wlthholdlng declaratlons.

6. In September or October of 1981, petLt ioner became aware that

Mr. Delorenzo had charged personal trlps and purchases on corporate credit

cards. He thereupon contacted PPC's accountant who lnforned hln that PPC had

many outstandlng debts. Previously, the sald accountant had been worklng wlth

Mr. Delorenzo. When petltioner confronted Mr. DeLotenzo, he was told that

everythlng would be taken care of.  Pet l t lonerts response to PPCts f inancial

sltuatlon was to work longer hours in an attempt to generate more lncooe to pay

the corporate obl lgat lons. Early tn 1982, PPC was served with an evict lon

notice and had its teLephone servlce disconnected. At that tixne, petltloner

learned that Mr. Delorenzo had entered lnto a paynent arrangement with the

Internal Revenue ServLce which Mr. Delorenzo subsequently breached. In Aprl1
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of 1982' pet l t loner lef t  PPC to start  a new business. He took none of the

flnanclal records of PPC wLth hin. In June of 1982, petltloner commenced a

lawsult agal-nst Mr. Delorenzo ln Supreme Court, County of New York, ln which he

sought the removal of Mr. Delorenzo as a dlrector and offl.cer of PPC by reason

of gross ui.sconduct ln connectlon with his management of and servlce to the

corporatlon. Lltlgation was subsequently dlscontinued when Mr. Delorenzo

dlsappeared.

7. Petltloner contends that he dld not become anare that PPC was ln any

f lnanclal  di f f lcul ty unt l l  September or October of 1981. He further contends

that lt was not untll l9B2 that he learned that PPC had falled to pay over

wlthholdlng taxes.

CONCLUSIONS OF LAW

A. That where a person ls required to collect, truthfully account for and

pay over wlthholdlng tax and wlllfully falls to collect and pay over such tax,

sect ion 685(g) of the Tax Law lmposes on such person "a penalty equal to the

total amount of the tax evaded, or not collected, or not accounted for and pald

over .  t t

B. That sect ion 685(n) of the Tax Law def lnes the term "person",  for

purposes of sect lon 685(g) of the Tax Law, to lnclude:

"an indlvidual, corporatlon, or partnershlp or an offlcer or employee
of any corporat lon.. .or a member or enployee of any partnershLp, who
as such officer, employee, or member is under a duty to perforn the
act Ln respect of which the vlolat ion occurs."

C. That the questlon of whether petltloner was a person under a duty to

collect and pay over wtthholdlng taxes must be deternlned on the basls of the

facts presented. Some of the factors to be consLdered lnclude whether pet l t ioner

slgned the corporat lonrs tax returnsr poss€ssed the r lght to hlre and dLscharge

ernployees or derlved a substantial portion of hts lncome fron the corporatlon.
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Other relevant factors lnclude the amount of stock petitloner held, the actual

sphere of hls duties and his authorlty to pay corporate obllgatlons and/or

exerclse authorlty over the assets of the corporation. (llatter of Amengual v.

State Tax Comun. ,  95 LDzd 949 [3d Dept 1983];  McIIugh v. State Tax Comnn.,  70

ADzd, 987 [3d Dept 1979].)  Flnal ly,  the test of  wl l l fu lness ls whether the

act, default or conduct was "voluntarlly done wlth knowledge that, as a result,

trust funds of the governoent w111 not be pald over; lntent to deprlve the

government of lts money need not be shor.m, merely somethlng more than acctdental

nonpayment Ic i tat ion omit ted]."  (Maqter of Bagonesl.  v.  New York State Tax Comnn. '

8 8  A D z d  7 0 7 , 7 0 7 - 7 0 8  [ 3 d  D e p t  1 9 8 2 ] . )

D. That wlth respect to Probe Personnel Consultants,  Inc.,  pet i t ioner was

an off icer and f i f ty percent shareholder,  possessed the authorl ty to slgn

corporate checks and to hire and flre enployees and derlved a substantial

portion of his lncome fron the corporatlon. Ile was not relieved of hls obllga-

t lons and responslbl l l t les with respect to the col lect lon and payment of

withholdlng taxes by vlrtue of his cholce to leave the flnanclal uanagernent

declslons to Mr. Delorenzo. " IC]orporate off lc ials responslble as f lduclar l .es

for tax revenues cannot absolve themselves merely by dlsregardlng thelr duty

and leaving lt to sooeone else to discharge (cltatlon omltted) . " (Matter of

Ragonesl v.  New York State Tax Commn., .W..)  He was, therefore, a person

requlred to collect, truthfully aceount for and pay over wlthholding taxes of

Probe Personnel Consultants,  Inc. for the perlods at issue.

E. That petltloner has not sust,alned his burden of proof' lmposed pursuant

to sect lon 689(e) of the Tax Law, to show that hls fal lure to col lect,  t ruthful ly

account for and pay over wtthholdtng taxes of Probe Personnel Consultants, Inc.

was not wi l l fu l .  PPC was a srnal l  corporat lon. The off lces of pet l t ioner and



-6 -

Mr. Delorenzo were ln close proxlnl ty.  The conduct of Mr. Delorenzo'  comnenclng

in 1980, which resulted in frequent absences from work and neglect of  dut ies

should have alerted petitloner that corporate obllgations were not belng

sat lsfLed. Pet i t ioner admlts that,  in September or October of 1981, he becaue

aware that the corporation was Ln financial dtfflculty, but he nade no atteopt

to ascertain the extent of such dlfftculty even though he was the presldent and

a f i f ty percent shareholder.  I l is declslon to leave the ent lre f lnanclal

responslblltty to Mr. Delorenzo was a voluntary one and such decisLon does not,

absolve hln of hls responsibl l l ty for col lect lng, t ruthful ly account lng for and

paylng over withholding taxes of PPC for the periods at lssue. In Capoccia v.

New York State Tax Commn., ( f05 AD2d 528 [3d Dept 1984]) the Court  held that

the contentlon of the president and prLncipal shareholder of a snall corporatlon

that he concerned hLmself  only with the corporat lon's fLeld operat lons and dLd

not understand the corporat lonts books and records, the maintenance of whlch was

the funct lon of the eorporate secretary -  t reasurer,  dLd not preclude the Tax

ComrnLssionfs flndlng that the presldentts management of wlthholdlng taxes due

fron the corporatlon tras "wtllful" withln the meaning of the Tax Law.

F. That the pet l t lon of Bruce Peters ls denied and the Not lce of Def lc lency

issued June 25, L984 1s sustalned.

DATED: Albany, New York STATE TAX COMMISSION

AUo 141981
PRESIDENT

(r, \
\)'.*J



\
\

\ $

+.1
o
o
tl.u
v)

o

o  a . r \. d = r  E N  f
X  o {  o c . t  

' { . ,
E  ( , ) k l c ) 6 1
O " r 0 (  F {
F  E D  d

E F q  ( d
^ B  O  Errl t4 () cD .F{ >
@ Z  F l  k' \  X <  r { z
F - r &  $ 1 4  c !
v O H P { i E

Or
\ o I {  O <  . Z
N H !
|  <  ( U X  c a
{ r < u 4 . jH ( / ) U ) F B <



S T A T E  O F  \ I E W  Y O R K
S T A T E  T A X  C 0 r { M I S S I 0 N

A L B A N Y ,  N E W  Y O R K  L 2 2 ? - 7

Augus t  14 ,  1987

Bruce Peters
1 9 1  E a s t  7 6 t h  S t r e e t
l lew York, NY 1002f

Dear  Mr .  Pet ,e rs :

Please take not ice of the deciston of the State Tax Commissi-on enclosed
herewlth.

You have now exhausted your right of review at the administrative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding ln court  to review an
adverse decision by the State Tax Conmission may be instltuted only under
Article 78 of the Civil Practlce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of thls not ice,

Inguiries concerning the computati.on of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept, Taxation and Flnance
Audlt Evaluation Bureau
Assessment Review Unit
Bui ldtng #9, State Canpus
Albany, New York L2227
Phone #  (518)  453-4301

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representat ive

Petit,ioner t s Representative:
David H. Singer
225 Broadway
New York, NY 10007




