
STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the
of

Frank J. & Jacquelyn

Pet i t ion

D .  P e l c AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  Revi -s ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Y e a r  1 9 7 9 .

State of New York :
ss .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Courmiss ion,  that  he/she is  over  18 years

o f  age ,  and  tha t  on  the  13 th  day  o f  March ,1987 ,  he /she  se rved  the  w l - t h i n
not ice of  Decis ion by cer t i f led mai l  upon Frank J.  & Jacquel-yn D.  Pelc the
pet i t ioners in  the wi th ln proceeding,  by encl -os ing a t rue copy thereof  Ln a
securely  sealed postpaid r , r rapper addressed as fo l lows;

Frank J. & Jacquelyn D. Pelc
477 Reserve  Rd.
West Seneca, NY L4224

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
13 th  day  o f  March ,  1987 .

in a postpaid properly addressed wrapper in a
care and custody of rhe United States Postal
York.

that  the sald addressee is  the pet i t ioner
for th on said wrapper is  the last  known address

thor ized t nts te r  oa t
pursuant to Ta Law sect ion



STATE OF NEW YORK

STATE TAX CO}O{ISSION

In  the Mat ter  of  the
o f

Frank J.  & Jacquelyn

Pet i t ion

D .  P e I c AFFIDAVIT OF MAILING

for Redeterminat lon of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  1 9 7 9 .

Sta te  o f

County of

New York :
s s .  :

Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax CommLssion, that he/she is over 18 years
of age, and that on the 13th day of March, 1987, he served the within not ice of
Decision by cert i f ied mai l  upon Paul E. Rudnlcki ,  the representat lve of the
pet i t ioners in the within proceeding, bY enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Paul E. Rudnicki
2732 Seneca St ree t ,  P .O.  Box  527
West  Seneca,  NY 14224

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th ls
13 th  day  o f  March ,  1987 .

in ister oaths
Law sec t ion  174



S T A T E  O F  N E I f  Y O R K
S T A T E  T A X  C O Y U I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

March 13, L987

Frank J. & Jacquelyn D. Pelc
477 Reserve  Rd.
West  Seneca,  NY 14224

Dear  Mr .  &  Mrs .  Pe lc :

Please take not ice of the Declsion of the State Tax Co 'nisslon enclosed
herewith.

You have now exhausted your r ight of  revlew at the administraEive level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng in court  to revlew an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civl l  Pract ice Law and Rules, and must be comnenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date  o f  th is  no t ice .

Inquiries concerning the computation of Cax due or refund allowed ln accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment Review Unit
BuLLdLng ll9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX CO}DTISSION

cc:  Tax ing  Bureaurs  Representa t lve

Peti t ioner ? s Representat ive :
Paul E. Rudnlcki
2732 Seneca St ree t ,  P .O.  Box  527
West Seneca, NY L4224



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pett t lon :

o f :

FRANK J. PELC and JACQUELYN D. PELC : DECISION

for Redetermination of a Deftclency or for :
Refund of Personal Incoue Tax under Artlcle 22
of the Tax Law for the Year 1979. :

Pet i t loners, Frank J. Pelc and Jacquelyn D. Pelc,  477 Reserve Road, West

Seneca, New York 14224, flled a petltlon for redecernlnaclon of a deficiency or

for refund of personal income tax under Article 22 of the Tax Law for the Year

1 9 7 9  ( F t l e  N o . 4 7 5 4 9 ) .

A hearLng was held before Brlan L. Frledman, Hearing Offlcer' at the

off l "ces of the State Tax Co "r lsslon, 65 Court  Street,  Buffalo,  New York on

September 16, 1986 at 9:15 A.M. Pet i t ioners appeared by Paul E. Rudnlcki ,  Esq.

The Audlt  Dlvls lon appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of

counse l ) .

ISSUE

Whether petLtioners substantlated their entltleoenc to a casualty loss

deduct ion of $20 ,684.00 for the year 1979 .

FINDINGS OF FACT

1. Frank J. Pelc and Jacquelyn D. Pelc (herelnafter "petLt loners") t lnely

flled a jolnt New York State Income Tax Resldent Return for the year 1979 on

whlch they clalmed a casualty loss Ln the amount of $20,684.00.

2. On Decernbet 27, 1982, the Audit  DlvLslon issued to pet l t loners a

Statement of Personal Income Tax Audlt Changes assertLng tax due of $1 rL74.L8

p lus  ln te res t  o f  $353.57  fo r  a  to ta l  amount  due o f  $1 ,527.75  fo r  the  year  L979.
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The Statement of Personal Income Tax Audit Changes advl.sed petitloners that

thelr claimed casualty loss had been dlsallowed in full due to their failure to

verify the cost and the fal"r market value of the property lost Ln the casualty.

Accordtngly,  on March 10, 1983, the Audit  Divls lon Lssued to pett t loners a

Not l .ce  o f  Def ic lency  ln  the  amount  o f  $1 ,L74.18  p lus  ln te res t  o f  $381.81 ,  fo r  a

to ta l  amount  due o f  $1 ,555.99 .

3. On March 5, L979, pet l t ionerst barn/garage and the contents thereof

were lost due to a fire. Peticloners were insured through a homeowners poltcy

issued by The Aetna Casualty and Surety Conpany ("Aetna") of llartford, Connectlcut.

Pursuant to the terms of the pollcy and a subseguent anendment Ehereto' the

total-  pol lcy l in l t  for the barn/garage was $10,700.00. The poJ. lcy l lmlt  for

unscheduled personal property was $22,500.00.

4. For the purpose of reachl"ng a sett,lement with and recelving payment

from Aetna, pet l t ioners hired Nat lonal Flre Adjustment Co.,  Inc. ("NFA'|) .  In

return for NFA|s services, pet i t loners agreed to pay a fee equal to ten percent

of the paFrent recelved fron Aetna. NFA subnitted an appral"sal to Aetna which

l"ndLcated a loss to pet l tLoners in the amount of $37,700.00. In l ts appraisal '

NFA clalned a loss for the batrt /garage tn the amount of $22,452.77. Aetna

agreed to pay the pol lcy l ln i t  of  $10,700.00 for the ban/gatage and agreed to

a loss and clain fLgure of $6,2L5.83 for the personal property contained ln the

barn/gatge, for a total  payment of $16,915.83. Pet l t loners, therefore cLal.noed

a casualty loss, af ter lnsurance reimbursement and $100.00 exclusLon' of

$  2 0 ,  6 8 4  . 0 0

5. Petltioners submitted no evidence regardlng the cost or dates of

purchase of any of the items of personal property clained to have been destroyed

ln the batn/garage fLre. By a let ter dated Septenber 18, 1984, NFA advLsed
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pet l t lonersr representat, tve, Paul E. Rudnickl ,  Esq.,  that Aetna had agreed that

the loss to the barn/garage was ln the sum of $13,000.00, but s lnce this amount

exceeded the total pollcy coverage for the bulldlng, the pol-lcy lintt of

$10,700.00 was pald by Aetna for the barn/garage. PetLt loners produced no

evtdence, at the hearlng held herein, that Aetna had agreed to a loss for the

barn/garage whlch exceeded the lnsurance policy ltnits.

CONCLUSIONS OF LAW

A. That sectlon 165 of the Internal Revenue Code provldes, ln pertlnent

part ,  as fol lows:

"(a) General  ru1e. --  There shal l  be al lowed as a deductton
any loss sustalned durlng the taxable year acd not compensated
for by insurance or otherwlse.

* * *

(c) Llnl tat ion on losses of lndlviduals.  --  In the case
an indlvidual, the deductlon under subdtvlslon (a) shall
lluited to --

* * *

(3) losses of property not connected wlth a trade or
business, l f  such losses ar ise from f i re,  sEorn,
shlpwreckr or other casualtyr or f ron theft .  A loss
descrlbed ln thls paragraph shall be allowed only to
the extent that the amount of Loss to such lndtvldual
ar ls lng fron each casualty,  or f rom each theft ,
exceeds $100. For purposes of the $100 l lmltat lon
of the precedlng sentence, a husband and wlfe naklng a
joint return under sectLon 6013 for the taxable year
ln whlch the loss is allowed as a deductlon shaLl be
treated as one lndlvidual."

B .  That  Treasury  Regu la t ion  $1 .165-7(a) (2 )  (1 )  p rov ldes  tha t :

rrln determlnlng the amount of loss deductlble under thls
section, the falr market value of the property lmmedlately
before and trnmedlately after the casualty shall generally
be ascertal"ned by competent appratsal. Thls appralsal must
recognlze the effects of any general market decllne affeccLng
undamaged as wetl as damaged property whlch may occur
sl-multaneously wlth the casualty, in order that any deductlon
under thls sectlon shall be llnLted to the actual loss
result lng from danage to the property."

of
be
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C.  That  Treasury  Regu la t ion  $1 .165-7(b) (1 )  p rov ides ,  ln  per t l -nent  par t '  as

fol lows:

ttln the case of any casualty loss whether or not lncurred
in a trade or buslness or tn any transactlon entered lnto
for profLt, the amount of loss to be takeo Lnto account for
purposes of sectLon 165 (a) shal l  be the lesser of el ther --

(1) The amount whlch is equal to the falr market
value of the property lmnedlately before the casualty
reduced by the falr market value of the property funnedlatel-y
after the casualty; or

(til The anount ofrthe adjusted basis prescribed Ln
S 1.1011-l  for deternlnlog the loss from the sale or other
dlsposltLon of the property lnvolved."

D. That whlle lt ts undlsputed that petttloners lncurred a loss arlslng

fron flre, petltLoners have not met thelr burden of proving the cost, or fair

market value of the personal property lost or danaged ln the fLte. In addLtlon'

petltloners have fall-ed to meet theLr burden of provlng that they lncurred a

loss which exceeded the tnsurance relmbursenent paLd for the loss and/or damage

to their barn/garage.

E. That the petltlon of Frank J. Pelc and Jacquelyn D. Pelc is denLed and

the Notlce of Def lc lency dated l4arch 10, 1983 ls sustal"ned.

DATED: Albany, New York STATE TAX COMMISSION

MAR 13 1987


