
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter

Malcolrn

the  Pe t i t i on

Parker

o f
o f
M . AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def i -c iency or  Revis ion
of  a Determinat i .on or  Refund of  Personal  Income
Tax under Ar t lc le(s)  22 of  the Tax Law for  the
Y e a r s  1 9 7 8  &  1 9 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she ls over 18 years
of age, and that on the 3rd day of February, 1987, he/she served the within
not ice of Decision by cert i f ied mai l  upon Malcolm M. Parker the pet i t ioner in
the wlthin proceedlng, by enclosi-ng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Malcolm M. Parker
20 Richlee Cr.  / /3S
Mineola, NY 1L502

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusi-ve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
hereln and that the address set forth on said $rrapper is the last known address
of  the  pe t i t ioner .

before me th is
of Fgbruaryr I

s te r  oa t
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the l-latter of
o f

llalco1n M.

the Pet l t ion

Parker

same enclosed ln a postpaid properly addressed wrapper in a
the excluslve care and custody of the United States Postal

S ta te  o f  New York .

further says that the said addressee is the representatLve
herein and that the address set forth on said \ilrapper is the

of the representat ive of the pet l t ioner.

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revlsion
of a Determinat ion or Refund of Personal Income
Tax under Art ic le (s) 22 of the Tax Law
for  the  Years  f978 & 1979.

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Connission, that he/she is over 18 years
of age, and that on the 3rd day of February, L987, he served the within not ice
of Decision by cert . i f ied nai l -  upon Louis F. Brush, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid r4rrapper addressed as fol lows:

Louis F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501

and by deposi t ing
pos t  o f f i ce  unde r
Serv ice wi th in the

That deponent
of  the pet i t ioner
last known address

Sworn to before me th is
3rd day of February,

pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O r \ I I I I S S I O N

A L  B  A N  Y ,  N E W  Y  O R R  L 2 2 2 7

February 3, 1987

Malcoln M. Parker
20 R ich lee  Ct .  l l3s
Mineo la ,  NY 11502

Dear Mr. Parker:

Please take not ice of the Decision of the State Tax Co'nission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to revielr  an
adverse declsion by the State Tax Conmi.ssion may be inst i tuted only under
Article 78 of the Civil Practlce Law and Ru1es, and must be commenced Ln the
Supreme Court of the State of New York, Albany Countlr within 4 months from the
date of thi .s not, ice.

Inquiri.es concerning the computation of tax due or refund allowed in accordance
with this declsion may be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment Revlew Unit
Bui lding / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very Eruly yours,

STATE TAX COMIIISSION

cc:  Taxlng Bureauts Representat ive

Pet l - t loner  I  s  Representat ive :
Louis F.  Brush
101  F ron t  S t ree t
M ineo la ,  NY  11501



STATE OF NEW YORK

STATE TAX COMMISSI,ON

In the Matter of the PetttLon

o f

MALCOLM M. PARKER

for Redeterml.natlon of a Deflclency or for
Refund of Personal Incone Tax under AttLcIe 22
of the Tax Law for the Years 1978 and 1979.

DECISION

Petlttoner' Malcohn M. Parker, 20 Rlchlee Court /13S, MLneola' New York

11501, fLled a pet i t ton for redetermtnat lon of a deftctency or for refund of

personal tncoure t,ax under Artlcle 22 of the Tax Law for the years L978 arl.d 1979

(Fl le Nos. 37566 ard 42902).

A hearing was held before James J. Morr ls,  Jt . ,  I lear lng Off lcer '  at  the

offlces of the State Tax Connlssion, Two tr'lorLd Trade Center, New York' New York

on October 23, 1985 at 10:00 A.M., wlth at l  br iefs to be subnitced by october 8,

f986. Petitl"oner appeared by Louls F. Brush, Esq. The Audl"t Dtvtslon appeared

by John P. Dugan, Esq. (Angelo A. Scopel1l" to,  Esq.,  of  counsel) .

ISSUES

T. tlhether the notl.ces of deflclency were lssued wlthout any basis and

for the sole purpose of extendlng the pertod of llnltatlon on assessment.

II. Whether the pettttoner has substantiated thac he r{as engaged tn a

trade or buslness durLng the years at, lssue.

III. Whether the petltloner has substantl"ated the character and amount of

buslness expenses clal.ned as deductl.ons from gross lncome for the years at lssue.

PINDINGS OF FACT

l. Petltl.oner, Malcolm M. Parker, fl.l-ed New York State lncome tax restdenE

returns and unLncorpotated bustness tax returns for 1978 and L979.



(a) The L978 income tax return l isted pet i t ionerts occupat lon as

' fRepa i r  Serv ice"  and repor ted  $ I I ,459.00  tn  to ta l  income,  cons is t lng  o f  $11 '301.00

in business income and $158.00 in i .nterest income.

(1)  The copy  o f  Federa l  Schedu le  C a t tached showed "Revenues"  o f  $16,015.00

with the fol lowing l isted expenses:

Travel
Telephone
Newspapers, l lagazines, Etc.
Personal Tools/Gauges and Devlces
Hand Cleaners and Lotions
Driving Sunglasses
Chronometers co Set Clocks
fnsulated Wear

(re: instal lat l .ons durlng winter)
Wri t ing Suppl ies
Safe ty  Shoes
Communicatlons
Accidental  Destruct lon of Apparel
Dry Cleaning
Books
I lospital l ty:

Electr lc ians
Account ing
Meetlng Expenses

(re: development of "Parker Machlne Repair")
Car Rental
Rain Wear
Car Wash

TOTAL

$  400 .00
144  .00
283 .00
27  L  . 00
120 .00
68 .00
75 .00

184 .00
24 .00
85 .00

192.00
358 .00
182 .00
63 .00

326 .00
150 .00

954 .00
3L2 .00
173 .00
350. qg

$4  , 7  t 4  . 00

The $4,714,00  ln  expenses  deducted  f rom revenues o f  $16 '015.00

resu l ted  in  the  $11,301.00  ne t  bus iness  income repor ted .

(1 i )  The wage and tax  s ta tement  a t tached to  the  re tu rn  showed $16,014.50

in t tWaqes, t lps, other compensat ion" frou Simplex Time Recorder Co. of Gardner

Massachuset ts .  The s ta tement  i s  s tamped w i th  an  ar row po in t lng  to  the  $16 '014.60

f igure with the legend "Included in Schedule Crf .

( i i i )  The unincorporated business tax return shows the fol lwlng: net prof l t

and to ta l  income f rom bus lness  be fore  New York  nod i f i ca t ions  was $1 I '301.00 .
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(ttrts amount was also noted as "Wages subject to FICA tax locluded ln Schedule

C");  f rom thts anount was subtracted $16,015.00 as a'rsubtract i .on" result l "ng la

to ta l  (and ne t )  loss  f ron  bus tness  o f  $4 ,714.00 .

(b) The 1979 return l lsted pett tLonerts occupatton as "Sales Represen-

tatLve" and reported $I0,924.00 tn totaL income constst l"ng of $L0,794.00 ln

busl.ness income and $130.00 in lnterest lncoue.

( 1 )

consl.stlng

followlng l lsted expenses:

Travel:  Cab Fares, Buses
Telephone
Newspapers, Magazines
Personal,  Tools,  Gauges, Etc.
Hand CLeaners and Lotl"ons
Drl"ving Sunglasses
Chronometer to Set Clocks
Insulated Wear (re: wl.nter lnstallatlons)

and Gloves
Wrltlng Supplles
Safety Shoes
Dry Cleanlng
Selllng and Prospecting Expense
Accountlng
"Parker MachLne Repalr Servtce" Developnent
Car Rental
Ral"n Gear
Car Wash
Meetlngs wl"th Flre Department Personnel
Survey of Bulldtngs for System Installatton

TOTAL

The $6,662,00 in total  expenses deducted from revenues of

ln the $10,794.00 net busl"ness tncome reported.

The Federal  Schedule C attached sholred "Revenues" of $17'456.00

of $16,651.00 ln commlssl .ons and $805.00 tn reLmbursements, wlth the

$  613  . 00
t44 .00
376.00
273.00
62.00
74 .00
75 .00

248.00
37 .00

130 .00
370 .00

L  ,7  42 .00
r50 .00
77  6 .00
242 .00
194 .00
1  78 .  00
286 .00
492.00

I
$6  ,662  .00 '

$17 ,456 .00  resu l ted

The correct total of the l lsted expenses ls $6'462.00.



(1i) The wage and tax statement

ln "w4ggs, t ips, other compensat lon'

1978 statement,  a stamped arrow wlth
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a t tached to  the  re tu rn  showed $16,651.15

fron Sinplex Tlme Recorder Co. Llke the

the legend "Included Ln Schedule C"

polnted to sald compensatl"on.

( f t l )  The uaincorporated bustness tax return showed $10,794.00 tn net proft t

less $1,665.00 ln subt,ract lons resuJ-t ing ln business lncone of $9'129.00.

Pet l t toner then subtracted $1r826.00 as an al lowance for taxpayerfs servlces

result lng l -n net income from business of $7,303.00. Tax of $103.64 was computed

whlch t^ras equal to the buslness tax credlt; accordlngly, no unlncorporat,ed

buslness t,ax r,ras shown as due,

(c) For each of the years at lssue petitioner clalmed the standard

deductl.on and dld not clalm any mlscellaneous or other ltenlzed deductlons.

2. Petitionerfs tax returns were selected for exaninatLon along wlth

those of approxlnately 100 other lndlvtduals on the basls that said returns had

been prepared by a partlcular accountant. An lnvestlgatlon had dlsclosed that

sald accountant had conslstently prepared returns on whlch an lndlvidual wlth

wage or salary income shown on wage and tax statements had reported said lncome

as buslness recelpts on Federal Schedule C. Department of TaxatLon and Flnance

auditors were directed to revLew the returns and to dlsallow cl-aimed buslness

expense deductlons lf the taxpayer appeared to be an employee receivlng wage or

salary Lncome reported on wage and tax statements. Petltl"onerrs claLmed

Schedule C deduct lons were dlsal lowed on that basls.

3. (a) On Nlarch 24, 1982 the Audtt  Divls lon lssued a Statement of Audlt

Changes to pet i t loner for 1978 assert lng $312.47 in personal lncone tax due on
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the basts that "Schedule C busl.ness expenses are not allowed because they are

not ordtnary and necessary expense [sic] for the productton of wage income."

On Aprl l  14, 1982 the Audtt  Divl"slon tssued a Nottce of Def lc iency to pet l t louer

for sal.d amount, plus lnterest.

(b) On February 1, 1983, the Audlt  Dlvtslon Lssued a Statement of

Audlt  Changes to petLttoner for 1979 assert tng $392.74 Ln personal lncome cax

due. The basLs was stated as follows: "As a salaried enployee, Jrou are not a

business enttty and therefore not entttl-ed to claln Schedul-e C deductions as

these expenses are not ordlnary and necessary for the production of lncome as

an gmployee." On AprLl  8,  1983, the Audlt  DlvisLon lssued a Not lce of Def lc l .ency

to pet l t loner for saLd amount,  plus interest.

(c) For both years, petLtloner was allowed the standard deductlon

and household credLt. No penaltLes were lmposed.

4. Petl"tl"oner did not personally attend the hearLng and testify. Howeverr

he submLtted substantlal documentary evl.dence:

(a) Pet l t loner 's paycheck stubs fron Slnplex Tlme Recorder Co' show

income broken down by varl"ous categorLes such as regular palr hollday pay' on

call pay, excused absence pay, overtlme pay" slck pay' vacatlon pay and,

startLng Ln L979, commlsslons and selll.ng expenses. Payroll deductlons for

federal, state and local taxes and FICA were made, as well as Blue Cross and

other lnsurance deductLons.

(b) Petltioner subrnltted other documentatLon applytng to automobtle

expenses, telephone expenses, clothing, etc. ,  but there ts no evldence that

these expeoses were other than personal ln nature.
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Pet l t ioner contends:

(a) That the not,ices of deflclency were lssued on an arbttrary and

caprlcious basis just prior to the explratLon of the period of lLnitatlons on

assessment, thus deprlvlng petitioner of the opportuntcy to present substantia-

tton for che clal.med deductlons;

(b) that petlttoner ts one of a large group of caxpayers who were

selected for special scrutlny because their returns had been prepared by the

same t,ax preparer; and

(c) that where petltloner does not have cancelled checks or other

recelpt,s for certatn expenses, the Departuent of Taxatlon and Finance should

allow petltioner a reasonable estimate of such expenses.

CONCTUSIONS OF tAI,i

A. That the notl"ces of deflclency were properly issued and were not

arbl"trary or caprlctous. The returns were patently erroneous and the Audlt

DLvision was Justlfled ln disallowlng the Schedule C business income. Each

Nottce of Deflciency lras preceded by a Statement of Audit Changes and petlttoner

had an opportunLty to file amended returns cLalulng enployee buslness expenses

as adjustments on FederaL forn 2LO6, or as ltentzed nlscellaneous deducttong,

but dtd not do so.

B. That the fact that pet,ltl"onerts returns rdef,e selected for examlnatlon

because of certatn pract lces of hls accountaot ls l r relevant.  Pet l t lonerrs

llabiltty depends solely on the fact,s adduced hereln.

C. That petittoner has not suetatned hts burden of proof under section

589(e) of the Tax Law to show that he was engaged ln a trade or busl.ness other

than as an employee. Thus, expenses clained on Schedul"e C rnay not be deducted

under sect lon 62(I)  of  the Internal Revenue Code.

5 .
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D. That whlle tt would appear that petltloner may have been entitled to

deduct certaln employee buslness expenses under sect ions 62(2) or 63(f)  of  the

Internal Revenue Code lf he had fll-ed forn 2106, or had ltenlzed hls deducttons

and clal.ned such expenses as mlscellaneous deductlons, petltloner neverthelesg

fal led to sustaln hLs burden of proof under sectton 689(e) of the Tax Law to

show the character or, ln many cases, the amount of the clalmed buslness

expenses,

E. That the petitLon of Malcolm M. Parker is denled and the noelces of

def ic l"ency Lssued on Aprl l  14, 1982 and Aprl l  8,  1983 are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

FEB O 3 1gB7

SSIONER

,.N\'
ISS'trONER


