
STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the
o f

Edward & Patr ic ia

Pe t i t i on

Pangman AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
& UBT under Art ic le(s) 22 & 23 of the Tax Law
for the Years I979-L98I.

State of  New York :
s s .  :

County of Albany :

Davl-d Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 30th day of January, 1987, he/she served the within
not ice of decislon by cert i f ied nai l  upon Edward & Patr ic ia Pangrnan the
pet i t ioner in the within proceeding, by enclosi .ng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Edward & Patricla Pangman
Route  7 ,  Box  113A
Howes Cave, NY L2092

and by deposit ing same encl-osed in a postpaid properly addressed hrrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said nrapper is the last knorsn address
of  the  pe t i t ioner .

Sworn to before me th is
30th d^-ayof  January ,  1987.

'/ '/
,1

pursuant to Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the
o f

Edward & Patr ic ia

Pe t l t i on

Pangnan AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic lency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
& UBT under Ar t ic le(s)  22 & 23 of  the Tax Law
for  the Years L979-I98I .

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she ls over 18 years
of age, and that on rhe 30th day of January, 1987, he served the withln not ice
of decision by cert i f ied mai l  upon Victor R. Taylorr the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Victor R. Taylor
RD #1
Sloansv i l le ,  NY 12160

and by deposi t ing
pos t  o f f i ce  unde r
Serv ice wi th in the

That  deponent
of the petit. ioner
last known address

same enclosed in a postpaid properly addressed wrapper i .n a
the exclusive care and custody of the United States Postal

S ta te  o f  New York .

further says that the said addressee is the representat ive
herein and that the address set forth on said wraPper ls the

of the representat ive of the pet i t ioner.

Sworn to before me th is
30th  d

in is te r  oa t
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O U Y I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 30, L987

Edward & Patrlcia Pangman
Route  7 ,  Box  113A
Howes Cave, NY LZA92

Dear Mr.& l{rs.  Pangman:

Please take not ice of the decislon of the State Tax Co r isslon enclosed
herewith.

You have now exhausted your r lght of  revLew at the administrat ive 1eve1.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceedlng in court  to
review an adverse decision by the State Tax Conmissi .on nay be inst i tuted only
under Art ic le 78 of the Ctvi l  Pract ice Law and Rules, and must be cornrnenced in
the Supreme Court of  the State of New York, Albany Countyr wlthin 4 months from
the da te  o f  th is  no t lce .

Inquiries concerning the computation of tax due or refund allowed ln accordance
with this deci .s ion may be addressed to:

NYS Dept.  Taxat lon and FLnance
Audit Evaluation Bureau
Assessment Review Unlt
Bul lding / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COI.,IMISSION

cc:  Taxing Bureauts Representat ive

Pe t i t i one r  I  s  Rep resen ta t i ve :
Victor  R.  Taylor
RD #1
Sloansvil le, NY 12160



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l" t ion

o f

EDh'ARD PANGMAN AND PATRICIA PANGMAN

for Redeterurinatlon of a DefLciency for Refund
of Personal Income Tax and Unincorporated
Business Tax under Artlcles 22 and, 23 of
the Tax Law for the years 1979 through 1981.

DECISION

New York State Income Tax

Edward Pangman fll-ed a

each of the years 1979

PetLti"oners, Edward Pangman and PatricLa Pangnan, Route 7, Box 1134, Howes

Cave, New York L2092, flled a petltl"on for redeterminatLon of a deflcl.ency or

for refund of personal tncome tax and unLncorporated buslness tax under Artlcles

22 and 23 of the Tax Law for the years 1979 through 1981 (Fl le No. 46473).

A hearLng was held before Arthur Bray, Heartng OffLcer,  at  the off lces of

the State Tax Comml"ssion, Bui lding t l9,  W. Averel l  Harr iman State Off ice Campus,

Albanyr New York on Apri l  2,  19B6 at 9:15 a.n. with addlt l "onal doeuments t ,o be

submltted by May 8, 1986. Pet l t loners appeared by Vlctor R. Taylor,  C.P.A.

The Audlt  Divis lon appeared by John P. Dugan, Esq. (Thonas C. Sacca, Esq.,  of

counsel) .

ISSUE

Whether the Audlt Dlvtsion's bank deposlt analysls audit, whlch lncluded a

f lgure for cash l lv lng expenses of $61898.00 for each year under audit '  was

lncorrect.

FINDINGS OF FACT

1 .

Resident

New York

PetLt loners f l led joLnt ly,  on one

Return for each of the years 1979

State Unlncorporated BusLness Tax

return, a

and 1980.

Return for
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and 1980. No evldence was presented that a New York State personal lncome tax

return or an unincorporated busl"ness tax return was ftled for the year 1981.

2. On July 21, 1983 the Audlt  Dlvls lon lssued a NotLce of Def lc iency to

petltl-oners, Edward and PatrLcl.a Pangman, assertlng a deflclency of personal

lncome tax for the years 1979 through 1981 ln the amount of $2,613.72 plus

pena l ty  o f  $733.35  and in te res t  o f  $969.80  fo r  a  ba lance due o f  $4 ,316.87 .  Ao

examination of the Statement of Personal Income Tax Audit Changes reveals that

the amount of addltional personal Lncome tax asserted to be due for the years

1979 and 1980 was,  respec t ive ly ,  $1 ,835.58  and $433.48 .  For  the  year  1981 '  the

Audlt Dlvislon determined, ln Lts Statement, of AudLt Changes, that the addltlonal

tax due was $1,531.80. However,  when the Not lce of Def lc lency was prepared, the

Audit DLviston lnadvertently asserted as the tax for the year 1981 the penalty

of $344.66 whlch was deternlned to be due pursuant to Tax Law $685(a) (1) for

fallure to ftle a t,ax return wl"thtn the prescrtbed date. The Audlt Dtvlsion

also asserted a penalty pursuant to Tax Law $685(b) for negl igence.

3. On July 21, 1983 the Audlt  DivlsLon also lssued a Not l .ce of Def lc lency

to pet l t ioners assert tng a def lc iency of unlncorporated buslness tax for the

years  L979 and,1980 ln  the  amount  o f  $1 ,492.15  p lus  pena l ty  o f  $63.16  and

l"nterest of  $426.82 fot a total-  amount due of $1,982.13. An examlnat lon of the

Statement of Unincorporated Buslness Audit Changes reveals that the Audit

Dlviston lnadvertently included as addLtl.onal tax due the penalty of. $229.09

whlch had been asserted for the yeat 1979 pursuant to Tax Law S685(a)(1) and

Tax Law $722 for fai lure to f l le a tax return withln the prescr lbed date. The

Audlt Divlslon also asserted a penalty pursuant to Tax Law S685(b) and Tax Law

5722 fot negltgence.
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4. To the extent at,  lssue hereln, the asserted def lc lencles were premlsed

upon an analysls of pet l t lonersf bank deposlts and cost of  l lv lng which dlsclosed

addLt lona l  g ross  rece lp ts  ln  the  amounts  o f  $2 I ,905.00  fo r  L979,  $8 '372.00  fo r

1980 andr wlth respect to the asserted deflclency of personal income tax only,

$ 2 5 , 8 4 0 . 7 6  f o r  1 9 8 1 .

5. Durl"ng the years tn issue, petltioners operated a tavern-style restaurant

tn Cobleskl l l ,  New York.

6. At the hearlngr petitioners dl"d not dlspute the audlt nethodology

employed. Ilowever, they asserted that the audlt flndLngs were ln error as a

result of includlng the proceeds from the sale of cert,aln personal assets ln

the analysls of bank deposits.  PetLt loners assert  that the proceeds from the

following were erroneously lncluded as busLness lncome:

a. In 1980r petl"tloners sold vartous Lt,ems of personal
jewe l ry  fo r  $1000.00 .  Pet i t loners  had pa ld  $1500.00
for the jewelry ln pr lor years.

b. On Septenber 10, L973, pet l t ioners purchased a dlanond
f rom Jay  Jewelers  fo r  $5900.00  p lus  sa les  tax  o f  $236.00 .
In  1981,  pe t i t toners  so ld  the  d ianond fo r  $6900.00 .

c. On January 22, 1979 pet l t loners purchased a John Deere
lawn and garden t rac to r  fo r  $5000.00 .  In  1981 '
pet l t loners sold the tractor for $2500.00 ln order
to pay buslness expenses.

d. In 1981, Jay Jewelers of Syracuse, Nertr  York arranged,
on a commlsslon basls,  tot  the sale of pet l t lonerst
five carat dlanond rtng, set 1n platinun, wl"th
bouquet dl"amonds flanklng the center dtamond.
Pecit ioner recetved approxinately $6500.00 at the
t lme of the resale.

e .  In  1981,  Mr .  Leonard  Mlche l  loaned pe t l t loners  $3500.00 .

7. No evldence was presented that the proceeds from the ltems llsted ln

Findlng of Fact "6" were deposlted ln the partlcular checklng account examtned

on audit .
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8. The Audit Divlslon based Lts determlnatlon of petltloners cost of

llvlng on informatlon recel"ved fron petitloners. PetLtloners asserted at the

hearlng that the expenses utlllzed by the audltor nere too great because

petlttoners were under the lnpression that it would be to thelr beneflt to

dlsclose a higher standard of l lv ing. Pet i t ioners'  representat ive, on pet l-

tionersr behalf, submltted a revised statement of personal and fanLly l-lvlng

expenses. This schedule was prepared by petlcLonerst representatlve at petL-

t loners'home on the basls of those bl l ls which pet l t loners l rere able to

locate. None of these bllls were offered into evldence at the hearing.

9. PetLt loners I  representat lve was advlsed by peEl"t loners that contrary

to the estlnated cost of repalr and home malntenance of $I09.00 a month determined

by the Audlt Divlsion, petitioners had not expended any funds on home repalrs

durlng the years ln issue. Thls assert lon was supported by pet l t tonersr

representat lvets observat lon that pet l t lonerst home was in a state of dlsarray.

10. Petit,loners have proposed to allocate a portlon of their llvlng

expenses to an offtce ln the home. However, no evldence was presented to

substantlate the proprlety of a deduction for expenses of an offlce ln the

home.

CONCLUSIONS OF LAW

A. That' with certain exceptlons, whlch are not reLevant hereln, the

burden of proof is upon the pet i t l .oner [Tax Law $ 689(e)] .  Slnce peElt loners

have not presented any evldence to show that the itens llsted ln Flndlng of

Fact "6" were deposlted lnto the ehecklng account whlch was examlned durlng the

audit, petltloners have failed to establish that the bank deposlt anal-ysls

resulted Ln an lncorrect determlnatlon of taxes due.
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B. That petltloners have failed to sust,aln thelr burden of proof to show

that nost of the expenses ascribed to petltloners were Lncorrectly detennLned.

Howeverr it ls found that petltloners dld not make any hone lnprovements during

the audLt period. Accordingly, petltlonersr cash livlng expenses are reduced

by $1 ,038.00  per . . ro r l  fo r  the  years  1979 and 1980.  No ad jus tment  fo r

personal living expenses Ls warranted for the year 1981 sLnc€r 8e explained l"n

Flndlng of Fact "2",  the Audlt  Dlvis lonrs asserted def lc lency for 1981 was wel l

below what the Audlt Division lntended to assert as due.

C. That. peelgioners have not present,ed any evldence to establlsh that

they are entltled to a deduction for expenses of maintalnlng an offlce ln thelr

home.

D. That,  in accordance wlth Ftndlng of Fact rr3rr ,  the Audlt  Dlvls lon is

dlrected to remove any penalcy from the computatlon of the asserted deflcLency

of addltlonal unLncorporated business tax.

E. That the petitl.on of Edward Pangman and Pat,ricLa Pangman is granted to

the extent, of Concluslons of Law ttB" and "D'r and the Audlt Dlvislon ls dlrected

to modlfy the not ices of def ic lency accordingly;  as modlf ied, the not ices of

deficl"ency are sustained.

DATED: Albany, New York STATE TAx COMMISSION

JAN 3 0 19S7

The Audlt  Dl"vls lon lncorrect ly transposed the $1,308.00 attr lbuted to home
repalrs and l"nprovements to $11038.00 when deternining the total- amouot of
pet l t lonersr l lv lng expenses.

PRESIDENT


