
STATE OF NEW YORK

STATE TAX COMMISTSION

In the ll"latter of the Petition
o f

Peter Orvi l le

for Redeterminauion of a Def ic iency or Revlsion
of a Determinatton or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Years  L979 -  19E3.

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

DavLd Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an erqployee of the Scate Tax Corrmission, that he/she is over 18 years
of age, and that on the 27th day of August,  1987, he/she served the within
not ice of Declqlon by cert i f ied nai l  upon Peter Orvi l le the pet i t ioner ln the
within proceedil.ng, by enclosing a true copy thereof tn a securel-y sealed
postpaid wrappdr addressed as fol lows:

Peter Orvl l le
f8081 Old  Ves ta l  Road
Vesta l ,  NY 13850

and by deposltf-ng same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and tha;t the address set
of the pet i t iorner.

Sworn to befoie me this
27r}r day of Arlgust, L987 ,

to lnister oat

in a postpaid properly addressed wrapper ln a
care and custody of the United States Postal
York.

that the sald addressee is the Pet l t toner
forth on said wrapper ls the last known address

z
pursuant to Tax Law sect ion L74



STATE OF NEW YORIK

STATE TAX COMMISSION

In  the ,Mat ter  of  the Pet i t ion
or

Geoffrev Robinson

for Redeterminat ion of a Def ic iency or Revlsion
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Years  1979 -  19E3.

AFFIDAVIT OF MAILING

State of New Yotk :
s s .  :

County of Albanf :

David Parc[ruck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Commission, that he/she i .s over 18 years
of age, and that on the 27th day of August,  1987, he/she served the within
not ice of Declsion by cert i f ied mai l  upon Geoffrey Robinson the pet i t ioner in
the wi-thin proceeding, by enclosing a true copy thereof Ln a securely sealed
postpaid wrapper addressed as fol lows:

Geoffrey Robinson
c/o Times Advocate of New York, Inc.
406 S. Frdnkl in St.
Syracuse, NY 13202

and by deposit lng same enclosed l-n a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That depohent further says that the said addressee is the petitloner
herein and that the address set forth on said wrapper ls the last known address
of  the  pe t i t ioner .

Sworn to before me this
27 th  day  o f  Aqgus t ,  1987 .

s ter  oa ths
sec t ion  174pursuant to T4x Law



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Mitchell Young

for Redeterminat ion of a Def ic iency or Revislon
of a Deterni.natLon or Refund of Personal Income
Tax under Art ictre (s) 22 of the Tax Law for the
Years  1979 -  19E3.

AFFIDAVIT OF MAILING

ln a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on sald wrapper is the last known address

State of New Yotk :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the Stat,e Tax Cornmlssion, that he/she is over 18 years
of age, and thaE on the 27th day of August,  1987, he/she served the withln
not ice of Decisi-on by cert i f ied mai l  upon l l i tchel l -  Young the pet i t ioner ln the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mitchell Young
c/o Tines Advocate of New York, Inc.
406 S. Frankl in St.
Syracuse, NY L3202

and by depositing same enclosed
post off ice un{er the exclusive
Service within the State of New

That deportent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
27 th  d ,ay  o f  August ,  L987.

t o
pursuant Eo Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Peter Orvi l le

for Redeterminat ion of a Def ic lency or Revisj-on
of a Determi.natlon or Refund of Personal Income
Tax under Art ic l-e (s) 22 of the Tax Law for the
Years  L979 -  1983.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet 1"1. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Comnission, that he/she ls over 18 years
of age, and that on the 27th day of August,  1987, he served the wlthin not ice
of Decision by cert i f ied mal l  upon Dirk A. Galbrai th,  the representat ive of the
pet l t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid \drapper addressed as fol lows:

Dirk A. Gal.braith
Wiggins, Hplmberg, Galbraith & Holmberg
3 0 8  N .  T i o g a  S t . ,  P . 0 .  B o x  3 9 9
Ithaca, NY' 14851

and by deposlt i ing same enclosed in a postpald properly addressed wrapper Ln a
post off i -ce under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the sald addressee is the representative
of the pet i t lo4er herel-n and that the address set forth on said wrapper is the
last known addtess of the representat, lve of the pet i t ioner.

Sworn to before me thLs
27th  day  o f  August ,  1987.

t o s ter  oa tml_n
Lawpursuant to TaX sec t i .on  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

Geoffrey Robinson

for Redeterminat ion of a Def ic iency or Revision
of a Deterninati.on or Refund of Personal Income
Tax under Art ictr"e (s) 22 of the Tax Law for the
Years  L979 -  19E3.

and by deposit ing
post off ice under
Servlce within the

That deponent,
of the pet i t ioner
last knonn addtess

AFT'IDAVIT OF }'AILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax ConmissLon, that he/she l-s over 18 years
of age, and that on the 27th day of August,  1987, he served the wlthin not lce
of Decision by cert i f led mai l  upon George J. Getman, the representat ive of the
pet i t ioner in the within proceeding, bY enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

George J. Getman
Bond, Schoeneck & King
1 Lincoln Center
Syracuse, NY L3202

same enclosed in a postpald properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat lve
hereln and that the address set forth on said htrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
27 th  day  o f  August ,  1987.

Authoriz
pursuant

t o i i s te r  oa t
to T4x Law sect ioa L74



STATE OF NEW YORK

STATE TAX CO}O{ISISION

In the Matter of the Pet i t ion
o f

Mitchell Young

for Redeterminat ion of a Def ic iency or Revision
of a Determinatlon or Refund of Personal Income
Tax under Arcicle (s) 22 of the Tax Law for the
Years  1979 -  f983.

AFFIDAVIT OF MAILING

State of New Yotk :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an enployee of the State Tax Conrnission, that he/she is over 18 years
of age, and that on the 27th day of August,  1987, he served the within not lce
of Decision by cert i f ied mai l  upon George J. Getman, the representat lve of the
pet i- t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealedl postpaid \drapper addressed as fol lows:

George J. Getman
Bond, Schoeneck & Klng
1 Lincoln Center
Syracuse,  NY L32Oz

and by depositl-ng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and cust,ody of the United States Postal
Servi-ce within the State of New York.

That deponent further says that the sal-d addressee is the rePresentattve
of the pet i t ioher herein and that the address set forth on said wraPPer is the
last known addiress of the representat ive of the pet i t loner.

Sworn to before ure this
27 th  day  o f  August ,  L987.

uthori t o ster oatns
pursuant to Tax Law sect ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O ! l Y I S S I O N

A L B A N Y ,  N E , . I  Y  O R K  L 2 2 2 7

August  27 ,  1987

Peter Orvl l le
18081 Old Vestal  B.oad
Vesta l ,  NY 13850

Dear  Mr .  Orv i l le :

Please cake not ice of Lhe Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the adrninistratlve level,
Pursuant to sect l -on(s) 690 of the Tax Law, a proceedlng in court  to revlew an
adverse decision by the State Tax Cornmisslon may be insrituted only under
Art ic le 78 of the Civl l  Pract ice Law and Rules, and musE be commenced in the
Supreme Court of  r the State of New York, Albany County, within 4 nonths fron the
date  o f  th ls  no t ice .

Inquiries concer4ing the computation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxati.on and Finance
Audit  Evaluat ion Bureau
Assessment Review Unit,
Bui ldlng / /9,  State Campus
Albany, New York 12227
Phone # (518) 453-4301

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Burepurs Representat ive

Peti t ioner I  s Representat j .ve :
Dirk A. Gallbraith
Wiggins, I{olmberg, Galbrairh & Ilolrnberg
3 0 8  N .  T i o g i a  S t . ,  P . 0 .  B o x  3 9 9
I thaca,  NY 14851



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M I T I S S I O N

A L B A N Y ,  N E i l  Y C R K  L 2 2 2 7

August  27 ,  1987

Geoffrey Robinson
c/o Times Advocate of New York, Inc.
406 S. Frankl in St.
Syracuse, NY L3202

Dear Mr. Robinsort :

Please take not ide of the Declsion of the State Tax Co misslon enclosed
herewith.

You have now exh4usted your right of revlew at the admlnistratl-ve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Conrnlssion may be inst i tuted only under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, r^rithin 4 months from the
dat,e of this not ice.

Inqulrles concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and FLnance
Audlt Evaluatton Bureau
Assessment Review Unit
Bui lding /19, State Campus
Albany, New York L2227
Phone # (518) 453-430I

Very Eruly yours,

STATE TAX COrII}IISSION

cc: Taxing Burgaufs Representat ive

Peti t ioner I  s Representat ive :
George J. Getman
Bond, Schoeneck & Klng
I Llncoln Center
Syracuse, t{Y 13202



S T A T E  O F  N E , i I  Y O  R K
S T A T E  T A X  C O V U I S S I O I V

A L B A N f '  N E ' , , I  Y 0 R K  L 2 2 2 7

A u g u s t  2 7 ,  1 9 8 7

"'titchell Young
c/o Times Advocate of
406 S.  Frank l in  S t .
Syracuse, NY 132,02

New York ,  Inc .

Dear Mr. Young:

Please take not lce of the Declsion of the State Tax Conmisston enclosed
herewith.

You have now exhausted your right of review aC the administraEive 1eve1.
Pursuant to sectf .on(s) 690 of the Tax Law, a proceedlng in court  to revlew an
adverse deci.si-onr by the StaEe Tax Commission may be instituted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be co'nmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not i .ce.

Inquiries concernlng the computatlon of tax due or refund allowed in accordance
with this decistron may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluation Bureau
Assessment Review Unit
Bui lding i l9,  State Campus
Albany, New York 12227
Phone #  (518)  453-430I

Very truly yours,

STATE TAx CO}OIISSION

cc: Taxing Bureauts Representat ive

PeEit ioner t  s Representat ive :
George J. Getman
Bond, Schoeneck & King
I Lincoln Center
Syracuse, NIY 13202



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet , i t ion

o f

PETER ORVILLE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Incone Tax under Article 22 :
of  the Tax Law for the Years 1979 through 1983.

:

In  the lMat ter  of  the Pet i t ion

o f

GEOFFREY ROBINSON DECISION

for Redeterminat ion of a Def ic iency or for :
Refund of Persohal Income Tax under Art ic le 22
of the Tax Law f,or the Years 1979 through 1983. :

In  ther  Mat ter  of  the Pet i t ion

o f

MITCHELL YOUNG
:

for Redetermin4t ion of a Def ic iency or for
Refund of Persdnal Income Tax under Article 22 :
of  the Tax Lawifor the Years 1979 through 1983.

:

Pet i t ione t r ,  Pe ter  Orv i l le ,  lS0Bl  01d Vesta l  Road,  Ves ta l ,  New York  13850 '

f i led a pet i t ion for redeterninat ion of a def ic iency or for refund of personal

income tax undier Art ic le 22 of the Tax Law for the years 1979 through 1983

(Fi le No. 62942).

Pet i t ionqr,  Geoffrey Robinson, c/o Tlmes Advocate of New York, Inc.,  406

South Frankl in Street,  Syracuse, New York 13202" f i led a pet i t lon for redetermi-

nat ion of a dSfic iency or for refund of personal income tax under Art ic le 22 of

the  Tax  Law fp r  the  years  1979 th rough 1983 (F i le  No.  61956) .



-2-

Pet i t ioner ,  rMi tche l l  Young,  c /o  T imes Advocate  o f  New York ,  Inc . ,  406

South Frankl in Street,  Syracuse, New York 13202, f i led a pet i t ion for redetermi-

naEion of a def ic iency or for refund of personal income tax under Art ic le 22 of

the  Tax  Law fo r  r the  years  1979 th rough 1983 (F i le  No.  61955) .

A consol idated hearing was held before James Hoefer,  Hearing Off icer '  at

the off ices of the State Tax Cormrisslon, State Off ice Bui lding'  333 East

l i lash ing ton  St ree t ,  Syracuse,  New York ,  on  Januar l  28 ,  1987 a t  9 :15  A.M. ,  w i th

al l  br iefs to be subnit ted by Apri l  11, 1987. Pet i t ioners Geoffrey Robinson

and Mitchel l  Young appeared by Bond, Schoeneck & King (George J. Getman' Esq. '

of  counsel) .  Pet l t j -oner Peter Orvi l le appeared by Wiggins, Holmberg'  Galbrai th

& Holmbere (Dir [c A. Galbrai th,  Esq.,  of  counsel) .  The Audit  Divis ion appeared

by  John P.  Dugan,  Esq.  (James De l la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whethqr the Audit  Divis ion was barred by the three year statute of

limitations for.und at Tax Law S 683 fron imposing a penalty against petitioners

under sect ion 685(g) of the Tax Law.

II .  Whether pet i t ioners \dere persons required to col lect,  t ruthful ly

account for and pay over withholding tax and willfully failed to do so, thus

becoming l iable for the penalty imposed under Tax Law S 685(g).

III. tr'Ihether the aggregate amount of penalties imposed on petltloners under

Tax Law $ 685 (g) is lirnited to the total amount of withholding tax due from the

corporat ion.

FINDINGS OF FACT

l .  On Mbrch

of defictencyl and

sec t i on  685 (g )  o f

25,  1985,  the  Aud i t  D iv is ion  issued th ree

three statements of def ic iency, assert ing

the Tax Law against pet i t ioners Geoffrey

ident ical  not lces

a penalty under

Robinson, Mitchell
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Young and Peter Orvi l le,  as persons required to col lect,  t ruthful ly account for

and pay over wlthholding taxes of the Times Advocate of New York, Inc. (rrTAlIY'r)

in  the  to ta l  amount  o f  $201625.78 ,  ca lcu la ted  as  fo l lows:

!trithholding Tax Period

Apr i l  1 ,  1979 to  December  31 ,  1979
Januaty  1 ,  1980 to  December  31 ,  1980
Janua4y 1 ,  19Bl  to  December  31 ,  1981
Januaty 1, 1982 to December 31, I9B2
Januaty  1 ,  1983 to  Apr i l  15 ,  1983
Septernber  I ,  1983 to  September  15 ,  1983

Total $20 ,625  . 78

2. At hearing, the Audit  Divis ion conceded that previously unrecorded

payments had been made on behalf  of  TAI{Y for the 1979 f iscal  year,  total l ing

$3,117.33  and reduc ing  the  pena l ty  asser ted  aga ins t  each pe t i t ioner  to  $17r508.45 .

3. TANY was a New York corporatlon which owned and operated a weekly

nelrspaper ent i t . led the Syracuse New Times (the t tTimes").  Pr ior to TANYTs

purchase of the Tiures early in 1979, the newspaper was oqrned by another corPora-

t ion, Syracuse Media, Inc. The publ isher of the Times, Ken Simon, was the

principal owner of the lat ter corporat ion.

4. At the t ime of i ts incorporat ion, TANYfs owners consisted of the

fol lowing individuals:  Geoffrey Robinson, President;  Christ lne Aust in,  Roblnson's

wife; Mitchel l  Young, Treasurer;  Ed Matys; Llnda Matys; and Ken Simon. Al l  of

these individuals (except Simon) were also owners of a Massachusetts corporat lon,

Mass Media, Inc. ("IO{Itt), which owned and operated a chain of newspapers in New

England.

5. Under,TANYrs ovrnership, the former publ isher,  Ken Simon, cont lnued to

be responsible for the day-to-day operat ions of the Times in Syracuse. The

sales manager position and some editors were hired by TANYts owners in Massachu-

setts and moved to Syracuse to work on the Times. At the same t ime, the Timesl

Amount

$  2 ,752 .57
3 ,766  , 28
5 ,598  .  13
6 ,  198 .  17
2 ,009  . 90

300 .73



-4-

business recordsi  and product lon equipment were rDoved to Massachusetts.  Tom

French, the Times busi-ness manager,  t ras moved fron Syracuse to Massachusetts

where he was responsible for running the buslness operations of both TAIIY and

MMI. Duri-ng his enployment by TANY, Mr. French prepared all payrolls' tax

returns and withholding information for that corporation.

6. In earXy spr ing 1980, Simon lef t  his posi t ion at the Times. Apparent ly '

he sold his shares of TANY to the other owners; however,  the record is unclear

on this point.

7.  In the sunmer of 1980, TANYTs owners entered negot iat ions with Peter

Orville for the purpose of hiring him to replace Simon as the Syracuse manager.

In the course of the negot iat ions, Orvi l le sent a let ter to TANYts owners,

proposing a t i t le,  salary and dut ies for his posi t ion. The let ter made several

po in ts :

(a) that the Times was not a prof i table business at that t ime;

(b) that in order to make the Times prof i table, Orvi l le woul-d need

the authority to actually run the operation, including some budgetary

control  and the abi l i ty to hire and f i re employees;

(c) t ihat Orvi l lers posit ion should be the hlghest level posi t ion i .n

the Syracuise operat ion.

In addit ion, Orvi l le presented the owners with a ser ies of quest ions

to help him get started in his new posit ion. These quest ions included:

"1. Are there any lawsuits pending against the SNT [Syracuse
New Tirnes J ?

Are there any outstanding lawsuits brought by SNT against
creditors or anyone else?

2. r l {ho is the lawyer for the SNT?
3. List  of  receivables -  dated
4. List  of  payables -  with due dates
5. Budget -  present oPerat ing budget with totals f igured

weekly, nOnthly and yearly. Include names of personnel.
6.  Job descrlpt lons for each posit ion at SNT.



23 . Pol ic ies  -  c lass i f ieds ,
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* *

c red i t  te rms,  employee po l i c ies .

* *

32. l iho is Times-Advocate, Inc.? What connect ions exist
between Tides-Advocate and New Mass Media? Who an I responsible to?'l

B. I t  is the posit ion of pet i t i -oners Robinson and Young that TANYrs

owners turned over complete responsibi l i ty for the operat ion of the Times to

thei-r  general  managers ln Syracuse, Slmon and OrvLl le.  Mr. Orvi l lers let ter

was ci ted as evidence of the nature and scope of the dut ies delegated to

Orvi l le.  Orvi l le asserts that many of the quest ions asked in his let ter were

never answered and that he never assuned total control of the Times operation.

9. Peter 0rvi11e began his employment wlth TANY on a part-time basis in

July 1980. He became the full-tlme general manager in August 1980 and later

assumed the t i t f ,e of publ isher.

10. Late in July 1980, the Matysfs sold their  interests in both TANY and

MMI to MMI. They moved to New Orleans to open their own newspaper, and the

business manager, Tom French, accompanied then. Thereafter, Ml.tchell Young

assumed Mr. Frenchrs duties as business manager of TANY and MMI. Young signed

TANYTs L979 and 1980 New York State corporat ion franchise tax returns as

secretary/treasurer of the corporat ion. Robinson signed i ts 1981 return as

president of the corporat ion.

11. When Orville was hired, TANY maintained two checking accounts, one in

Syracuse and one in Massachusetts. Orville \^ras a signatory on the Syracuse

account only. I{e was authorized to draw funds from that account to pay for

such things as printing bills and rent. At about the time Orville began his

employment,  a large advert iser paid TANY close to $20,000.00 for one year of

advertising. The money was placed in TANYts Syracuse account and Orville was
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instructed by TANY's owners to pay $18,000.00 fron that amount to the Internal

Revenue Service, whlch he did. The record does not contain infornation regarding

the nature of this debt.

L2. TANYts income was derived from advert is lng. TANYts Massachusetts

address appeared on bi l ls sent to advert isers, and they were lnstructed to

forward payment to TAI{Yfs Massachusetts off ice. That money was deposited in

TANYfs Massachusetts bank account.  Monies col lected by TANYts sales rePresenta-

t ives in Syracuge rrere placed Ln the Syracuse account.

13. TANY ernployed a computerized payroll service. Each Times department

head provided payrol l  information to Kathy Kane, the Timest Syracuse buslness

manager, who cornpiled the information and forwarded it to the payroll service.

The service prepared and del ivered payrol l  checks to the Syracuse off ice. The

checks were sigired by ei ther Orvi l le or Kane and distr ibuted to the employees.

Quarter ly payrol l  reports r47ere prepared by the payrol l  servlce and sent to

Young in Massachusetts.  Unt i l  late in 1983, Orvi l le bel ieved that al l  wi thhol-ding

taxes were being paid over to the State by Young.

14. In Nov€mber 1982, TANY received a not ice from the Audit  Divis ion

informing it rhat it was delinguent in its payment ot. 1979 State withholding

taxes. Because the not ice was sent to the Syracuse off ice, l t  was recelved by

Orvl l le.  I t  was the f i rst  t ine Orvi l le became a\ i lare of TANYfs State tax

delinquencies. TANYTs owners instructed Orville to negotiate a Payment agreement

with the State, and he dld so. ThereafEer,  Orvi l le made a monthly payment of

$242.31  on  a  to ta l  tax  due fox  1979 o f  $2 ,752.57  p lus  in te res t .  A t  the  t ime,  he

bel ieved that t ih is represented the ful l  extent of  TANYts tax l iabi l l t ies.

15. Start ing in December 1982, Orvi- l le was no longer able to cash the

paychecks he received from TANY. In February 1983, Orvi.lle was given 10 shares
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of stock as inducemenE to stay in his posit lon as publ isher of the Times unt i l

a buyer could be found tor the nerrspaper.  The stock represented 10 percent of

the corporat ionts outstandi-ng shares. I t  had no market or par va1ue.

16. Orvi l le part ic ipated with Robinson and Young in the preparat ion of

TANYts budgets. He reviewed a L982 year end f inancial  statement prepared by

TANYTs independent accountants. The statement showed a prof i t  of  $20r000.00

and no outstandXng tax l iabi l i t ies. Orvi l le bel ieved the statement to be

accurate at the t ime he reviewed j- t .  Orvi l le,  Robinson and Young met several

t imes with TANYts accountants in 1982; however,  the subject of  these meetings

is unknown.

L7. The Ti4est departmental  managers were hired by TANYTs Massachusetts

o\^rners. Orvi l lq possessed the authori ty to hire and f i re lower level enployees'

but never exercised that authori ty.

18 .  La te  in  1983,  TANY|s  pr lnc ipa ls  dec ided to  se l l  the  T imes.  They

instructed Orvifle to keep the newspaper operating at minlmal cost until a

buyer could be found. They also instructed Orvi l le to Prepare al l  New York

State withholding tax returns and pay over the tax withheld on behalf of TANY.

On November 15, 1983, Orvl l le signed returns and paid the tax for the months of

August,  September, October and November 1983. He cont lnued to t imely f i le

returns and remli-t tax due until May 1984. These rrere the only tax returns

prepared and signed by Orvi l le.  At the t ime that he undertook the col lect lon

and payment of hrithholding taxes, Orville !ilas not informed of any outstanding

tax l iabi l i t ies other than the 1979 taxes which \rere eventual ly paid.

Lg. In 1984, TANYfs pr incipals sold the Times to an lndividual named

Arthur Zirnrner. Orvitle did not participate ln the negotiations leading to the
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sale and was not  made aware of  the f ina l  terms ot  the sale.  Mr.  Orv i l le  was

rold that  monies f rom the sale would be used by l 'At t tY to pay i ts  secured crec l i tors.

20.  Orv i l le  \ ras not  paid for  hrs serv ices dur ing 1983 and most  of  1984.

At present, he has an unsatisfied wage clarm against TANY for approxlmately

$30,000.00.  The ten shares of  s tock he owned are worth less s ince TANY sold a l l

o f  i ts  assets and is  now defunct .  Apparent lyr  Orv i l le  remained wi th TANY in

the hope that  h ls  back wages would be paid t rom the proceeds of  the sale of

TANY's assets.  This d l -d not  occur ,  and in June 1984,  Orv i l le  accepted other

employnent.

2I .  For  four  years pr ior  to  tak lng a posl t ion wi th TANY, Orv i l le  worked as

the sales manager and associate publisher of the Ithaca New Tiures.

22.  Pet i t ioners chal lenge t .he not ices of  def ic lency on three a l ternat ive

grounds:  (a)  that  none of  the pet i t ioners \^rere responsib le of f icers or  employees

ot  the corporat lon;  (b)  that  the Audl t  Div ls ion was barred by the three year

statute of  l imi tat ion f rom issuing not ices against  the pet i t ioners;  and (3)

that ,  as a mat ter  of  law,  the aggregate amount  of  the penal t ies asser ted

against  the three pet l - t ioners could not  exceed the tota l  amount  of  tax due f rom

the corporat ion,

CONCLUSIONS OF LAW

A. That Tax Law $ 685(g) provides as fol lows:

"Any person required to col lect,  t ruthful ly account for,  and Pay over
the tax inposed by [Art ic le 22] who wi l l fu l ly fai ls to col lect such
tax or trurthfully account for and pay over such tax or willfully
attempts in any manner to evade or defeat the tax or the payment
thereof,  sha1l,  in addlt ion to other penalt ies provided by law, be
liable to a penalty equal to the total amount of the tax evaded, or
not col lected, or not accounted for and paid over. t t

B. That the three year statute of l imitat ions for the assessment of taxes

provided lor at  sect ion 683 of the Tax Law does not apply to the imposit ion of
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Penalty

74s) .

under  sec t ion  085(g)  (Wol fs t i ch  v .  Ne1 'Vor t  S ta te  fa "  Comn. ,  106 AD2d

C. That the penalty assessed under Tax Law S 685(g) ls separate and

independent of uhe corporate employerts l labi l i ty for withholdlng taxes due to

the State Tax Conmission. The l iabi l i ty inposed Ln the form of such a penalty

is a personal lj 'ability which may be i"mposed on each and every person who is

required and fal ls to pay over such taxes (I" lat ter of  Yel l in v.  New York State

Tax Cormn.,  81 A,D2d 196).  Accordingly,  the aggregate amount of the penalt ies

asserted against pet i t ioners may exceed the tax l iabi l t t ies of the corporat ion.

D. That Tax Law $ 685(n) def ines the word t tpersontt ,  as i t  ls used tn

sec t ion  685(g) ,  as  fo l lows:

t t IT]he terh person includes an individual,  corporat ion or partnership
or an off icer or employee of any corporat ion ( including a dissolved
corpora t ion) . .  .who as  such o f f i cer  [o r ]  employee is  under  a  du ty  to
perform the act in respect of whi-ch the violat ion occurs.t t

E. That determining whether a corporate off l -cer or an employee is a

"persontt required to collect and pay over r^rithholding taxes requires a factual

inquiry. Relevant factors to be considered are whether he slgned the conpanyrs

tax returns, exercised authori ty over employees and assets of the corporat ion

or deri-ved a sr lbstant ial  port ion of his income from the corporat lon (Matter of

l" lacl ,ean v. State Tax Commn., 69 AD2d 951, affd 49 NY2d 920; Matter of  Fisher v.

State Tax Commn., 90 AD2d 910; Matter of  Amengual v.  State Tax Comn.'  95 AD2d

949).  Other pert inent,  areas of inquiry include the person's off ic ial  dut les'

the amount of corporation stock he owned and his authority to pay corporate

obl igat ions ( l" I4t ter of  Fisher v.  State Tax Cornmn.,  90 Ad2d 910, supra).

F. That under Tax Law $ 689(e),  each pet i t ioner bears the burden of proof

to show either that he was not a t tpersontt  responsible to col lect and pay over

TANYts withholding taxes or that his fai lure to col lect or Pay over the tax was
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not wi l l fu l  behavior under sect ion 085(g).  "The term fwi l l fu lr  as used in the

statute ueans an act, default or conduct voluntarily done with knowledge that.'

as a result ,  t rust funds belonging to the government wi l l  be used for other

purposes" (I"latter of Levin v. Gal1n4q, 42 NYzd 32) . Corporate off icials

responsible as f iduciar ies for tax returns cannot absolve themselves by disre-

garding their drlty and leaving it to someone else to discharge (Matter of Ragonesi.

v.  New York State Tax Conmn., 88 AD2d 707).  There is evidence in the record

that pet i t ioners Mitchel l  and Young were eorporate off icers and najor stockholders

ot TANY and that each signed tax returns on behalf of the corporation. Orville

test i f ied that Mitchel l  and Young hired employees, control led the corporate

assets, appeared as signator ies on TANYTs Massachusetts bank account and at al l

times remained actively involved in the operation of the corporation. Neither

individual appeared at hearing to present contradictory test lmony. Accordingly,

petitioners l"litchell and Young are each liable for the penalty imposed under

s e c t i o n  0 8 5 ( e ) .

G. That the quest ion of whether Orvi l le r i ras a person required to col lect

and pay over wi, thholding taxes is more dl f f icul t  to resolver but f inal ly '  i t

must be answered in his favor.  Some of Orvi l lers off l -c ial  dut ies are indicat lve

of a high degree of managerial responslbility. IIe had the authority to hire

and f i re employees, whether or not he exercised i t ;  he appeared as a signatory

on the Syracuse account;  he signed payrol l  checks; he part ic ipated in the

preparat ion of the Timest budget;  and he paid sone of the corporat lonfs debts

from the corporate account.  However,  the scope of Orvi l lers responsibi l i t ies

was confined to the day-to-day operati-ons of the Times. He had no corporation-

wide decision traklng authori ty.  As an employee, Orvi l lers only dut ies and

responslbi l i t ies were those delegated to him by the corporat lonrs off icers.
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Unti l  November 1]983, he was not responsible for col lect ing or paying over

r4rithholding taxes, and he had no reason to know that TANY was not discharging

its dut les with respect to those taxes. As the Syracuse manager,  Orvi l fe did

no! have access to the payrol l  accounts, tax records or other business and

f inancial  records of TANY which were kept in Massachusetts.  He was neither an

off icer nor a dfrector of the corporat ion, and his ownership share was smal l

(10 percent) and not acquired unt i l  February 1983. In November 1983, the duty

to col lect and pay over withhording taxes was delegated to Orvl l le,  and he

carried it out r^rith the result that no withholding taxes are due frorn TANY

atter Sept,ember 15, 1983. On balance, i t  is concluded that Orvi l le was not an

emp-Loyee under a duty to collect and pay over withholding taxes during the

period in quest ion.

H. That the Audit  Divis ion has conceded that the tax not paid over to the

Sta te  fo r  the  per iod  Apr i l  1 ,  1979 th rough Septenber  15 ,  1983 to ta ls  $17,508.45 .

Therefore, thertotal  penalty asserted against pet i . t ioners Robinson and Young is

reduced to  $17r508.45  fo r  each lnd lv idua l .

I .  That the pet i t ions of Geoffrey Robinson and Mitchel l  Young are granted

to the extent indicated in Conclusion of Law t 'H";  that the not ices of def lc lency

issued on l larch 25, 1985 shal l  be rnodif ied accordingly;  and that in al t  other

respects the pet i t ions are denied.

J. That the pet i t , ion of Peter Orvi l le is granted and the Not ice of

Def ic iency issued to him on March 25, 1985 is cancel led.

DATED: Albany, New York STATE TAX COMI'{ISSION

AUG 2 7 1987


