
STATE OF NEW YORK

STATE TA)( COMMISSION

In  the Mat ter  of  the
o f

Alber t  & Frances AFFIDAVIT OF MAILING

for Redeterminat ion of a Def icLency or for
Refund of Personal- Income Tax under Article 22
of the Tax Law tor the Years 7979, 1980 and
1981 and Unincorporated Business Tax under
Art , ic le 23 of the Tax Law for the Years 1979
and 1980.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet l"t. Snayl betng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 15th day of Apri t ,  L987, he/she served the within
not ice of Decision by cert i f ied mai l  upon Albert  & Frances Olsen the pet l t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Albert  & Frances Olsen
RD 1 Box 141
Babcock Rd.
Harpursvllle, NY L3787

PecLt ion

Olsen

and by depositing same enclosed
post off ice under the exclusive
Servlce within the State of New

That deponent further says
herei .n and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
15 th  day  o f  Apr i l ,  L987.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that  the said addressee is  the pet i tJ-oner
forth on sald wrapper is the last known address

.,21t i I l-

s te r  oa t
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Albert
d l b / a  O l s e n f  s

o f  the  Pet l t lon
of

Olsen
Servlce Center

AFFIDAVIT OF MAILING

for Redetermlnat ion of a Def lc lency or Revislon
of a Determlnat lon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r l o d  L z l l l B O  -  L L / 3 0 1 8 1 .

St,ate of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax ComnLssion, that he/she is over 18 years
of age, and that on the 15th day of Aprl t ,  1987, he/she served the wichln
not lce  o f  Dec is lon  by  cer t i f led  mal l  upon A lber t  01sen,  d lb /a  O lsenrs  Serv ice
Center the pett tLoner ln the withln proceedlng, by encloslng a true copy
thereof ln a securely sealed postpald wrapper addressed as fol- lows:

Albert  Olsen
d/b /a  O lsen 's  Serv lce  Center
RD 1 ,  Box  141,  Babcock  Rd.
I{arpursville, New York 13787

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a
post offLce under the excluslve care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says
heretn and that the address set
of the pet i . t ioner.

Sworn to before ne thLs
15th  < lay  o f  Apr l l ,  1987.

that the said addressee is the Pet i tLoner
forth on said wrapper ls the last knom address

to adminlster oaths
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COM},IISSION

In the Matter of the Pet i t ion
o t

Albert  & Frances Olsen

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Articl-e 22
of the Tax Law for the Years L979, 1980 and
1981 and Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1979
and 1980.

AFFIDAVIT OF MAILING

State of  New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Corunission, that he/she is over 18 years
of age, and that on the 15th day of Apri l ,  1987, he served the within not ice of
Decision by cert i f ied rnai l  upon Phi l ip J.  Devine, the representat ive of the
pet i t ioner in the within proceeding, bI enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Philip J. Devl-ne
195 Main  St ree t
oneonta, NY 13820

and by deposit ing
post off ice under
Service within the

That deponent
o f  the  pe t i t ioner
last known address

same encl-osed in a postpaid properLy addressed wrapper in a
the exclusive care and custody of the United States Postal-

State of New York.

further says that the said addressee is the rePresentat ive
herein and that the address set forth on said wraPper Ls the

of the representat ive of the pet i t ioner.

Sworn to before me this
I5 th  day  o f  Apr i l ,  L987.

ster  oat
pursuant to Tax Law sect j .on L74



STATE OF NEI,il YORK

STATE TAX COMMISSION

In the Matter

Albert
d / b / a  0 l s e n ' s

of the Pet i tLon
of

Olsen
Service Center

AFFIDAVIT OF MAILING

for Redeterml-nat ion of a Def ic lency or Revislon
of a Determlnat lon or Refund of Sales & Use Tax
under  Ar t tc le (s )  28  & 29  o f  the  Tax  Law
f o r  t h e  P e r t o d  L 2 / L / 8 0  -  L L / 3 } / S L .

St,ate of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commlsslon, that he/she ls over 18 years
of age, and that,  on the 15th day of Apri l ,  1987, he served the within not lce of
Decislon by cert t f led mal l  upon Phl l tp J,  Devlne, the representat lve of the
pet l t loner in the withln proceeding, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Phl l tp J.  Devlne
195 Maln  St ree t
Oneonta ,  NY 13820

and by deposit lng same enclosed ln a postpaid properly addressed wrapper ln a
post off ice under che exclusive care and custody of the Untted States PostaL
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls che representat ive
of the pecit loner hereln and that the address set forth on said wrapper ls the
last known address of the representat lve of the pet i t l -oner.

Sworn to before ne this
1 5 t h  d a y  o f  A p r l l ,  7 9 8 7 .

lnister oat
pursuant to Tax Law sect ion 174



S T A T E  0 F  N E I 4 I  Y O  R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E I ^ I  Y 0 R K  L 2 2 2 7

Apr l l  15 ,  l9B7

Albert & Frances Olsen
RD I Box l4l
Babcock Rd.
l larpursvi l le,  NY 13787

Dear  Mr .  &  Mrs .  O lsen:

Please take notlce of the Declslon of the State Tax CornmlssLon enclosed
herewlth.

You have now exhausted your right of review at the admlnlstratlve level.
Pursuant to sect lon(s) 690 & 722 of.  the Tax Law, a proceeding ln court  to
revlew an adverse declslon by the State Tax Commlssion nay be lnstituted only
under Artlcle 78 of the Clvil Practice Law and Rules, and musE be commenced ln
the Supreme Court of the State of New York, Albany Count/r wlthln 4 months from
the da te  o f  th is  no t ice .

Inqulrles coccernlng the computatlon of tax due or refund allowed ln accordance
with thls dectslon may be addressed to:

NYS Dept. Taxatlon and Finance
Audtt Evaluation Bureau
Assessment Revlew Unit
Bulldl-ng /19, State Campus
Albany, New York 12227
Phone # (5I8) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Peti t loner t  s Representat lve :
Phillp J. Devlne
195 Main  St ree t
Oneonta, NY 13B20



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , I  Y O R , K  1 2 2 2 7

Apr l1 15,  1987

Albert  01sen
d/b /a  O lsenrs  Serv ice  Center
RD 1 ,  Box  141,  Babcock  Rd.
Harpursvl l le,  New York L3787

Dear !1r.  Olsen:

Please take not, ice of the Decision of the State Tax Coaml.sslon enclosed
herewith.

You have now exhausted your right of review at the admlnlstratlve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedtng in court  to revlew an
adverse decislon by the State Tax Conmlsslon nay be inst i tuted only under
Art tc le 78 of the Clvl l  Pract ice Law and Rules, and nust be commenced in the
Supreme Court of  the State of New York, Albany County, withln 4 months fron the
dat,e of this not ice.

Inqulr les concerning Ehe computat ion of tax due or refund al lowed in accordance
with chls decislon may be addressed uo:

NYS Dept.  Taxat lon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew UnLt
Bul lding #9, State Caupus
Albany, New York 12227
Phone #  (518)  457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat ive

Petl t loner t  s Representat lve :
Phi l tp J.  Devine
195 Maln  St ree t
0neonta ,  NY 13820



STATE OF NEW YCRK

STATE TAX COMIIISSION

In the Matter of the Pet i t ion

o f
:

ALBERT AI{D FRANCES CLSEN

for Redetermlnat lon of a DefLclency or for
Refund of Personal Income Tax undel ArtLcLe 22 ;
of che Tax Law for the Years 1979, 1980 and
1981 and Unincorporated BusLness Tax under :
Arcicle 23 of the Tax Law for the Years 1979
and 19B0.  :

DECISION

In the Matter of the Pet i t ion

o f
:

ALBERT OLSEN DlB/A OLSENIS SERVICE CENTER

for Revi.sion of a Deterulnation or for Refund
of Sales and Use Taxes under Art ic les 28 and 29 :
of the Tax Law for the Period December l ,  1980
through November 30, 198f.  :

Pe t i t ioners ,  A lber t  and Frances  01sen,  RD 1 ,  Box  141,  Babcock  Road '

Harpursvi l le,  New York 13787, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal i.ncome tax under Article 22 of the Tax Law for the

years L979, 1980 and 1981 and unincorporated business tax under Art ic le 23 of

the  Tax  Law fo r  the  years  1979 and 1980 (F i fe  No.  43163) .

Pet i . t ioner ,  A lber t  O lsen d lb /a  O lsenrs  ServLce Center ,  RD 1 ,  Box  141,

Babcock Road, Harpursvi l le,  New York 13787, f l led a pet ic ion for revision of a

determinat ion or for refund of sales and use Laxes under Art lc les 28 and 29 of

the Tax Law for the period December 1, 1980 through November 30, 1981 (Fi le No.

s0780)  .
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A hearing was held before DennLs |1.  Gal l iher,  I lear ing Off icer '  at  the

off ices of the SLate Tax Comrnlssion, 164 Hawley Street,  Binghamcon, New York,

on November 20, 1986 at 10:45 A.M., with al l  br lefs to be submitted by Januarjr  30,

L987. Pet, i t , ioners appeared by Phi l ip J.  Devine, Esq. The Audit  Divis ion

appeared by  John P.  Dugan,  Esq.  (Deborah J .  Dwyer ,  Esg. ,  o f  counse l ) .

TSSUES

I. t{hether petl.tioners may properly make a claim for refund of sales and

use taxes previously assessed upon audlt ,  consented to and paid by pet i t ioners

and, i f  so, whether (and in what amount) pet i t ioners are ent i t led to a refund.

I I .  Whether the Audit  Divis lonrs assert ion of an lncome tax def lc iency

based upon the results of the aforementloned sales tax audit  was proper and, l f

so, whether peEit ioners have establ ished any basis for reduct ion or abatement.

of such def i .c lencv.

I I I .  Whether pet i t ioners have establ ished any basis whl-ch warrants reduct lon

or cancel lat l -on of any of the penalt les imposed.

FINDINGS OF FACT

1. 0n June 17, L982, the Audlt  Dlvis ion issued to pet i t ioner Albert  Olsen

dlb/a Olsenrs Servlce Center a Not ice of Determinat ion and Demand for Payment

of Sales and Use Taxes Due assessing addit lonal sales tax due for the sales tax

quarter ly per iods ended February 28, 1979 through November 30, 1981 in the

aggteg,ate amount of $4r875.65 plus interest.  A val idated consent executed by

Albert  Olsen al lowed assessmenE for the quarter ly per iod ended February 28'  L979

to be made at any t ime on or before June 20, 1982.

2. On March 16, 1983, the Audit  Dlvis ion issued three not lces of def ic iency

to pet i t loners Albert  and Frances 01sen, husband and wife,  assert lng addlt lonal
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personal lncome tax due for the years L979, 1980 and 1981 and unlncorporated

business tax due for the years 1979 ar;.d, 1980, in the aggregate amount of

$7 ,476.83 ,  p lus  pena l t ,y  and i .n te res t .  Pe t i t ioners  had t ime ly  f l led  New York

State personal income tax resl-dent returns, and unincorporated business tax

reeurns pertaining to Olsenrs Servlce Center,  for each of the years in quest ion.

A Statement of Audit  Changes issued previously to pet l tLoners on January 26,

1983 indicated that the asserted income tax and unincorporated business tax

def lc iencles were based on the results of the sales cax audit  of  Olsenrs

Service Center.

3 .  Pr io r  to  L973,  Mr .  and Mrs .  O lsen res ided in  Long Is land,  New York

where Mrs. Olsen worked as a therapy aide l-n a Long Island hospital and Mr. Olsen

worked as a welder.

4. Pet i t ioners moved to Harpursvi l le,  New York 1n L973.

5. Upon movlng to Harpursvi l le,  pet i t ioners learned of a then-vacant

Mobi l  service stat lon located in t{cClure, New York. Pet i t ioners rented this

service stat ion fron Mobi- l  Oi l  Corporat lon in the summer of L973 and began

operat, ion of the business known as Olsenfs Service Center.  Pet i tLoners sold

gasol ine and petroleun products and, in addit ion, performed auto repairs and

services. Pet i t ioners had no pr lor experience in the operat ion of a servlce

statton or any other business.

6 .  In  October  o f  7981,  a f te r  e igh t  years  o f  opera t ion ,  pe t l t ioners  c losed

Olsents  Serv ice  Center .

7. Durlng January, February and

a sales cax audit  of  the pet i t ioners I

pe t i t loners t  p lace  o f  bus iness ,  no ted

lvlarch of 1982, the Audit  Divis ion conducted

business. The auditor in i t ia l ly went to

that i t  was then closed, and concluded
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the balance of the audlt  at  peLit ionerst accountantrs off ice and at pet iLionersr

home.

8. At the commencement of the audit ,  the audltor requested of pet i t ioners

al l  books and records pertaining to the operatLon of Olsenfs Service Center.

In turn, pet l tLoners suppl ied sales tax returns and worksheets, Federal  and

State income tax returns, depreci .at ion schedules r  purchase lnvoices and a

purehase invoice surunary, and dally sales sunmary sheets including gasollne

punp readings. The auditor noted that pet i t ioners neither supplted nor had

aval lable cash register tapes, sales invoices, or sales sl l -ps pertaining to

parts sales and repair  services. In turn, the auditor asserted that without

Ehese source documents to back up the dollar amounts on the daily sales sunmary

sheets pertaLnlng Co parts and labor,  the records were inadequaCe for purposes

of establ ishing an audit  t rai l  and ver i fy ing such amounts. Accordingly '  the

auditor turned to test per iod and proJect ion audlt  methods in the determlnat ion

of  pe t i t ioners '  sa les  and use tax  l iab i l i t ies .

9. The sales and use tax assessnent,  as calculated by the auditor '  ls

conprised of three parts,  as fol lows:

a.)  The auditor determined and assessed an amount due of
$934.28  on  gaso l ine  sa les ,  based on  cor rec t ion  o f  an
error in pet i t ionersr method of calculat ing sales tax
due on gasol lne sales. The auditor determined sales
tax due on gasol ine sales by taklng total  gal lons sold
from pet i t toners t  summary sheets (pu*p readings),
subtract ing therefrom 8 cents of gasol lne tax per
ga11on and dlviding the resultant amount by 1.07 to
arr i -ve at gasol lne sales. Thereafter,  sales tax due
was calculated and, when compared to the amount of tax
shown as due per pet i t ionersr returns, resulted in the
aforementioned $934.28 def lc iency. Inasmuch as
pet l t ioners provided dal ly pump readi.ngs, the audlcor
ut i l lzed pet i t ioners'  f igures pertalnLng to gasol ine
so1d. As further ver i f icat ion of the correctness of
such gal lonage reported the auditor cross-checked
pet i t ioners I  gal lonage agalnst gal lonage reported by
pet i t loners f  supp l ie r  Mob i l  0 i1  Corpora t lon  fo r  1980.
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Since the f igures provided by both part ies agreed, the
auditor accepted pet i t ionersr reported gal lons of
gaso l ine  so ld .

b.)  The second component of the assessment conslsts of use
tax ln the amounc of $70.00 calculated as due on the
purchase of a truck bodv and a gasol ine stat ion scove
irpon whlch sales tax wa-s not paid.

c.)  The third,  and by far largest couponent of the assessment '
resulted fron the audltorts calculat ion of tax due on
the  sa le  o f  t i res ,  ba t te r ies  and accessor ies  ( ' !TBA")
and labor services associated therewith. More spectf ic-
aL1y, the auditor compared the taxpayers t  cost for
parts (per purchase invoices) wlth the manufacturerrs
suggested retai l  sel l ing pr ice of such parts.  Thls
comparison revealed a 61 percent (suggested) markup,
to which the auditor added 100 percent of the cost of
the part  (as an est imate of pet l t loners t  labor charges)
to arr ive at a total  markup on auto parts (and instal lat ion)
o f  L .6L .  Th is  narkup,  u t i l i zLng 100 percent  o f  a
partrs cost as the labor component,  is based on the
audl- torrs experience tn siml- lar audits.  In addlt ion,
sales and instal lat ion of t l res and tubes was computed
using a markup of 2I  percent on the cost of  t i res and
tubes with no labor component included. Flnalllr the
sale of soda was marked up at the rate of 49 percent
over  cos t  based on  the  aud i to r rs  exper ience.

10. The auditor appl ied the above-mentioned markups to pet l t ioners'  actual

parts purchases per purchase invoices to arr ive at pet i t ionerst revenues

received (taxable sales) from parts and 1abor,  and calculated the amount of tax

due thereon. The auditor added thls tax amount together wlth the amount of tax

due from the corrected gasol lne sales tax nethod (see Finding of Fact t r9-a",

supra) to arr ive at audlted sales tax due. Such f lgure, when compared t ,o sales

fax  repor ted  by

appl ied to the

tax def ic iency

pet i t ioners, resulted in an error rate of 6.7 percent whlch was

amount of sales tax reported per quarter to arr ive at the sales

assessed.

11. As noted, a Not lce of Determinat ion and Demand was issued on June 17'

1982, assessing tax due l-n accordance with the results of the sales and use tax

audit .  In turn, pet i t loners consented to and pald this assessment on or about
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July 26, 1982, and f i led no pet i t ion to contest such assessment within ninety

days of i ts issuance.

12. As noted previously,  pet i t ioners also recelved thereafter three

not ices of def ieiency pertainlng to income tax and unincorporated buslness tax

fo r  the  years  1979,  1980 and 1981,  wh ich  asser ted  de f ic ienc ies  are  based on  the

results of the aforement, ioned sales tax audlt . .

13. The i .ncome tax and uni.ncorporated business tax def ic iencles represent

the rnathematical result of including the additional sales determined on audit

per year,  (p1us sales tax due on the same), as addlt ional lncome to pet i t ioners

fo r  each year ,  as  fo l lows:

L979 I  980

$26 ,035 .00
I , 822 .00

$27  , 857  . 00

In addit ion, penalt ies were assert ,ed pursuant to Tax Law $S 685(b) [negl igence]

and (c) [ fai lure to make est imated tax payments].

14. Pet i t loners t imely protested the income and unlncorporated business

t,ax def ic iencies. At the same t ime, pet i tLoners f i led a claim for refund of

the sales and use taxes previously assessed, consented to and paid. Pet i t ioners'

c laim for refund was denied by 1-etter dated February 2, 1984. Pet i t ioners

thereafter f i led a pet i t ion cont,est ing denial  of  the refund clain.

15. Pet i t ioners, f rom the commencemenL of the operat ion of Olsenrs Service

Cent,er,  did not use a cash register,  but rather used a cash drawer. Pet. i t , ioners

maintained the noted daily surulary sheets as a means of tracking receipts and

expenditures. These sheets ref lectedr !e!er ql ia,  dai ly pump readings, as wel l

Addit lonal Sal-es Per Audit
Sales Tax Due on Addit ional Sales
Total  Deemed Addit lonal Income

$2  1  , 099  . 00
r , 477 .00

$22 ,576 .00

1981

$20 ,643 .00
r , 445 .00

$22 ,  088  .00

as summary dol lar amounts for recetpts on gasol ine salesr parts,  accessorles,
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laborr etc. ,  summary dol lar amount,s for payouts (expenditures),  and a reconci l -

l iat ion of cash amounts and resultant cash "short  or overrt .

L6. From the t ime of commencement of the buslness through 1978, pet l t loner

Frances 01sen worked three days per week at the business, whl le pet i t ioner

Albert  Olsen worked ful l  t ime at the buslness. Mr. Olsen worked as a mechanic,

whi le Mrs. 01sen performed al l  of  the paperwork pertaining to the business'

includlng preparing the daily sheets, pri.cing and marki.ng the parts lnventory'

etc.  Pet i- t ionersr sales tax returns were prepared by an accountant hired by

pet i t ioners, based upon the information contained on the dai ly sunmary sheets

as submit, ted monthly to pet i t ionerst accountant.

17. In October L978, Mrs. 01sen went back to work for New York State as a

therapy aide at,  the Binghamton Psychlatr ic Center.  Thereafter,  she ceased

working three days per week at the business and only transcr ibed the dai ly

summary sheets.

18. According to pet i t ioners, the decai ls of proper pr ic ing for parts and

servlces were more closely reviewed during the years when Mrs. Olsen handled

the paperwork for the business. When she ceased act ively working at the

stat ion in 1978 the lnventory pr ic ing, and updat ing thereof,  al l  fe l1 to

Mr. 01sen. Mr. Olsenrs method of recordkeeping ental led uslng scraps of paper

to keep track of repair  sales and parts sales. These scraps of paper were

transcr ibed onto the dai ly cash sheets and then discarded. Sales sl lps were

general ly not issued on each sale during the audlt  per lod because, accordLng to

Mr .  O lsen,  he  "d ldn t t  th ink  i t  was  necessary" .

19. Pet i t ioners note that McClure, New York ls a rural  farning area'  and

is f inancial ly depressed with a high rate of unemplo)rnent.  The stat lon ls

located at the crossroads of Route 41 and Interstate L7, in a sparsely-populated
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atea. In addicion to belng termed a "poor recordkeeper" and "one who did not

deal wich detaLl",  Mr. Olsen often charged no labor on the servlces he rendered'

and sold parts at the amount el ther that he paid for them (at cost)  or at  the

manufacturerts suggesced retai l  prtces in effect at  the t ime of purchase of the

par ts .  In  essence,  pe t i t ioners  asser t  tha t  par ts  and labor  p r ices  as  eharged

did not keep track with inflation, and that in urany instances, there was no

charge at al l  for labor.  Thusr pet i t i .onerts maintain the markups ut i l ized on

audic were not an accurate representat lon of the markups they used and do not

accurately ref lect receipts recieved by pet i t loners.

20. Pet i t ioners computed sales of gasol ine, and hence their  receipts there-

from, based on their  dai ly pump readings. Pet i t ioners assert  that they did not

account for the fact that many times customers would drLve up to the punps, pump

a quant i ty of gasr then reset the pumpsr pump another lesser amounc and only pay

for the lesser amount.  Pet ic ioners noted this happened because there was no

inside pump reading display and that l t  was not possible at a sel- f-service

stat ion to always be at the punps to keep track of the amount of gas punped.

In addit ion, pet i t ioners test i f ied to three or four theft  losses, including the

theft  of  parts and, on one occasion, the theft  of  money. Pet i t loners reported

only one of such break-ins to the police and their Lnsurance carrLer for fear

of loslng thelr  insurance coverage due to repeated break-ins and theft  losses.

2I.  Pet i t ioners aLso al lowed many of their  customers to run t tchargett

accounts whereby gas r,ras sold to the customer on an ongoing credLt basis. l

These accouncs are d is t , inguished
represent  pet i t loner  t  s  extension
cus tomers .

f rom credic card sales and' i .n fact '
of  courtesy credit  to their  regular local



-9 -

Payment was to be made when and as the customer was able. I{any t,lmes, these

charge accounts were not,  paid at al l .  Pet i t ioners est imate cheir  losses on

such accouncs to have been hundreds of dol lars.  However,  al l  sales on such

charge accounts were reported as sales on the day when made and, hence, as

receipt,s subject to tax based on pet i t ionersr method of calculat ing gasol ine

sales based on dal ly pump readings.

22 .  A f te r  c los ing  the  s ta t ion  in  1981,  Mr .  O lsen took  a  job  w i th  New York

St,at,e as an equiprnent uechanlc. BoLh Mr. and Irs. Olsen continue to work for

the Scate, he as a mechanic and she as a therapy aide. Pet i t loners both

test i f ied that they closed the stat ion because they were unable to rnake money

in i ts operat i .on.

23 .  I t  i s  pe t i t loners r  pos i t ion  tha t  g iven  l { r .  O lsents  poor  recordkeep lngr

his fai lure in rnany lnstances to charge any cost for labor on his services and

the fai lure to update parts pr lces to even match the manufacEurerrs suggested

sel l ing pr ices supports their  assert lon that the audit  markups were inappropri-

ately high for their  stat ion and casts ser ious doubt upon the result  of  the

major component of the sales tax audlt .  Pet i t loners malntain Ehat they did not

recelve the markup amounts as asserred by the audltor,  that in fact they lost

money in the operat, lon of the statLon, and that they, towards the lat ter part  of

the  s ta t ion 's  opera tLon,  bor rowed money (as  ces t i f ied  to  by  pe t i t ioners r

banker) for current operat ing expenses on an ongol-ng short- term basls.  Flnal ly '

pet i t ioners noEe that they bot,h went to work in their  currenc posit lons in

order that they could earn money to meet baslc l lv ing expenses, which expenses

\tere not beLng met through operat ion of the servLce stat lon.
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CONCLUSIONS OF LAI^I

A. That the sales and use tax assessment issued co pet i t ioners was a

deterrnl .nat ion of tax due issued pursuant to Tax Law $ 1f38(a).  In order to

protest such assessment,  pet i tLoner were requlred to have f i led a pet lc ion

wlthin ninety days of the issuance of such assessment (Tax Law S 1138[a]) .  In

tu rn ,  Tax  Law $  1139(c)  p rov ides ,  ln  par t ,  as  fo l lows:

" [a ]  person sha l1  no t  be  en t i t led  to  a  re fund or  c red i t . . .
of  a tax, interest or penalty which has been determlned
to be due pursuant to the provisions of sect ion eleven
hundred thirty-eight where he has had a hearing or an
opportunlty for a hearing, as provided in said sect lon,
or has fai led to avai l  himself  of  the renedies therein
provided. r l

B. That pet i t ioners consented to and paid the assessment in quest lon

approximately six weeks after l ts issuance, and dLd not protest the assessment '

request a hearing or otherwise aval l -  themselves of the remedies avai lable under

sect ion 1138 wtthLn the requlsi te t ime period. Accordingly,  such assessment

became flnally and irrevocably fl-xed at the amount assessed and there is no

bas is  upon wh ich  to  g ran t  pe t i t ioners  a  re fund (Tax  Law S 1139[c ] ) .

C. That with respect to the income tax results ar is ing from the sales tax

assessment,  i t  is noted that no lndependent income tax audit  calculat lons were

perf  ormed. tr{e note further that i t  1s not inappropriate, pg! g,  to use a

purchase markup analysis as a means of reconscruct ing a taxpayer 's lncome for

income tax purposes (Matter of  Wil l iam T. Kel- ly,  State Tax Commn., December 31,

1984).  However,  pet i t , ioners herein have produced suff lc lent evidence on the

record at hearing to show that the sales tax audlt result was not an accurate

indication of additlonal income flowing to petitioners during the years Ln

quest ion. Accordingly,  the asserted def ic iencies ln Lncome and unincorporated

busi.ness taxes are cancel led (See Matt ,er of  DrAngelo, State Tax Coomn., i r farch 27,

1 9 8 6 ) .



_ 1 1 _

C. That the pecit ion of Albert  and Frances Olsen is hereby granted and

the not ices of def ic iency issued on March 16, 1983 are cancel led. That the

pett t ion of Albert  01sen d/b/a Olsenrs Service Center is hereby deni.ed and the

Audit  Divis ionrs denial  of  pet i t ioner 's clalm for refund of sales and use taxes

paid is sustained.

DATED: Albany, New York STATE TAX COIOIISSION

APR 151987
PRESIDENT


