
OiSTATE OF NEW YORK

STATE TAX COMMISSION

In  the l " fa t ter  of  the Pet i t ton
of

Eugene Oktan

for  Redeterminat lon of  a Def ic iency or  for
Refund of New York State and New York City
Personal Income Taxes under Article 22 of t l":.e
Tax Law and Chapter  46,  T i t le  T of  the
Administratlve Code of the City of New York
for  the Year 1979.

and by depositing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
15 th  day  o f  Apr i l ,  1987.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Post,al
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commisslon, that he/she is over 18 years
of age, and that on the 15th day of Apri l ,  1987, he/she served the within
not ice of Decision by cert i f ied mai l  upon Eugene Oktan the pet l- t ioner ln the
wlthin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Eugene Oktan
505 Grahan Ave.
Brooklyn, NY I I222

pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the l" lat ter of  the Pet i t lon
o f

Eugene Oktan

for Redeterminat ion of a Def j-c iency or for
Refund of New York State and New York City
Personal Income Taxes under Article 22 of the
Tax Law and Chaptex 46, Ti t le T of the
Administrat ive Code of the City of New York
fo r  the  Year  1979,

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says Ehat
he/she is an employee of the State Tax Coromission, that he/she is over 18 years
of age, and that on the 15th day of Apri l ,  L987, he served the within not ice of
Decision by cert i f ied nai l  upon Louis F. Brush, the representat l -ve of the
pet i t ioner in the within proceeding, bI enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol- lows:

Louis F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
l-ast known address of the representat ive of the pet i t ioner.

Sworn to before me this
l5 th  day  o f  Apr i l ,  1987.

thor ized to adminis ter  oat
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M : V I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr i l  15 ,  L987

Eugene Oktan
505 Graham Ave.
Brook lyn ,  NY LL222

Dear Mr. Oktan:

Please take not lce of the Declsion of the State Tax Coromlsslon enclosed
herewlth.

You have now exhausted your rlght of review at the admlnistratlve level.
Pursuant to sect ion(s) 690 & L3L2 of.  the Tax Law, a proceeding Ln court  to
review an adverse declsLon by the State Tax Connlssion may be lnstltuted only
under Arcicle 78 of the Clvtl Practice Law and Rules, and must be commenced in
the Supreme Court, of the State of New York, Albany Countlr wlthln 4 nonths from
the da te  o f  th is  no t lce .

Inqulrles concernlng the computatlon of tax due or refund aLlowed in accordance
with thls decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Review Unlt
Bul lding #9, Scace Campus
Albany'  New York L2227
Phone # (518) 457-2086

Very t , ruly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representat lve

Peti t loner t  s Representat lve :
Louis F. Brush
101 Front St,reet
Mlneo la ,  NY 11501



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the PetLcion

o f

EUGENE OKTAN

for Redetermlnat ion of a Def lctency or for
Refund of New York State and New York Clty
Personal Income Taxes under Article 22 of
the Tax Law and Chapter 46, TLtLe T of the
Administrat ive Code of the City of New York
fo r  the  Year  1979.

DECISION

Petltioner, Eugene Oktan, 505 Grahan Avenue, Brooklyn, New Yotk 11222,

f i led a pet i t ion for redeterminat lon of a def ic iency or for refund of New York

State and New York City personal income Eaxes under Article 22 of the Tax Law

and Chapter 46, Tltle T of the Administratlve Code of the Clty of New York for

t h e  y e a r  1 9 7 9  ( F i 1 e  N o .  4 5 2 3 0 ) .

On October 23,1985, pet l t , ioner advlsed the State Tax Conmisslon thac he

desired to waive his r ight to a hearing and to submit hls case for declslon

based upon the exist lng record contained in the f i le,  together with the

submlssion of addit lonal evidence by October 8, 1986. After due conslderat ion,

the St.ate Tax Commisslon hereby renders the fol lowlng decislon.

ISSUES

I. Whether the Not ice of Def ic lency lssued to pet l t loner by the Audit

Divlsion was issued without any basis and for the sole purpose of extending

the period of l imitat lon on assessuent.

I I .  Whether pet i t loner has substant iated that he was engaged in a trade

or buslness during the year at issue.



I I I .

business

lssue.
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Whether petLt loner has substant iated

expenses claiued as deduct lons from

the character and amount of

gross income for che years at

FINDINGS OF FACT

1. Eugene Oktan (herelnafter "pet l t l_oner") f l led a New York State Income

Tax Resl-dent Return for the year 1979. 0n his return, petLt ioner l isted hls

occuPat, ton as "sales representat ivetr  and reported $15,210.00 tn total  income,

conslst ing of $133.00 in int ,erest income, $17,337.00 ln business income and

losses  f rom ren ts  and roya l t les  o f  92 ,260.00 .

(a) A copy of the Federal Schedule C attached to the return showed

Lncome o f  $24,475,00 ,  cons ls t lng  o f  $23r425.00  ln  "commlss lons"  and $1r050.00

Ln'rmlscel laneous".  The Federal  Schedule C reported Ehe fol lowing expenses:

Trave l -  (13 ,480 n i les  0  18 lC)
Parking & Tolls
Newspapers, Magazlnes, etc.
Sales Expenses, Meetings
Promot,ional Expense
Account lng
Hospltal i ty
Supp l ies ,  Br le fcase
Cassettes, Recording Suppl les (Note Taking)

Total $7 ,138

The $7,138.00  tn  expenses  deducted  f rom revenues o f  $24,475.00
resu l ted  in  the  $17,337.00  ne t  bus lness  lncome repor ted .

(b) The wage and tax scatement attached to the return showed $231425.00

Ln "wages, tLps, other compensat ion" from Apex Fabrtcators, Inc. of  Brooklyn,

New York. The statement is lt,ernized r,rith an arrow polnting to the $23,425.00

f igure with the legend'r lncluded Ln Schedule C". Federal ,  State, local and

FICA taxes were wlthheld from the $23,425.00 pald to perlr loner by Apex

Fabr lca tors ,  Inc .

$2 ,494
587
391

L ,456
L ,072

150
646
188
t54
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(c) For the year at issue, pet i t ioner clalmed the standard deduct loq and

dLd not clairn any mlscel laneous or other l tenlzed deducttons.

2. PetLt lonerrs tax return was selected for examlnat ion along wlth those

of approxinately 100 other individuals on the basls that thelr returns had been

prepared by a part icular accouncant.  An lnvest lgat lon had dtsclosed that sald

accountant had consLstently prepared returns on whlch an lndlvldual wlth wage

or saLary lncome shown on wage and tax stateaents had reporLed sald income as

business receipts on FederaL Schedule C. Department of Taxatlon and Flnance

audltors were direcced to revLew the returns and to dlsallor^r claimed buslness

expense deductions lf the taxpayer appeared to be an enployee recelving wage

or salary lncome reported on wage and tax statements. Pet l t ionerrs claimed

Schedule C deduct lons \rere dlsal lowed on thac basis.

3. 0n February 8, 1983, the Audlt  Divis ion lssued a Staternent of Audit

Changes to pet i t ioner for 1979 Lt the amount of $891.36 addit ional New York

State and New York City personal income tax due, plus lnterest,  for a total

due o f  $1 ,173.94 .  The Sta tement  o f  Aud i t  Changes exp la ined tha t r r [a ]s  a

salar ied employee, Iou are not a buslness ent iLy and therefore are not entLt led

to claLrn Schedule C deductlons as these expenses are not ordlnary and neeessary

for the product lon of income as an employee. ' r  On Apri l  8 '  1983, the Audit

DivLsion lssued to pett t loner a NotLce of Def lc lency in the amount of $891.36'

p ] -us  in te res t  o f  $296.28 ,  fo r  a  to ta l  amount  due o f  $1 '187.64 .

4. Upon the submlsslon of his case, pet i t ioner subnit ted an aff ldavLt on

which he contends that a Federal tax audit allowed vLrcually the entire

Schedule C except for some expenses for t lps and hospital i ty.  No evidence of

a Federal  audlt  was submltted, other than a copy of pet l t ionerfs Federal

return for L979. Pet i t loner further contends that he has substant lat ion for
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some of the Schedule C expenses, but no such substant iat ion was subnlt ted

with hls aff idavl t .

CONCLUSIONS OF LAI^I

A. That the Not ice of Def ic lency was properly issued and was not

arbi trary or caprlc lous. Pet l t loner 's return was patentty erroneous and the

Audit DLvLsion was just,ifled ln disallowing the clained Schedule C business

deduct ions.

B. That the fact that pet l t ionerrs return was selected for examlnat lon

because of cert ,aln pract lces of hls accountant,  is i r relevant.  Pet i t ionerrs

l iabl l i ty depends solely upon the faccs adduced herein.

C. That pet l t loner has not sustained hLs burden of proof under sect lon

689(e) of the Tax Law and sect ion T46-189.0(e) of the AdrnlnLstrat ive Code of

the City of New York to show thac he was engaged ln a trade or buslness other

than as an employee. Therefore, expenses elaimed on Schedule C oay not be

dedueted under sect lon 62(L) of the Internal Revenue Code.

D. That the pet i t lon of Eugene Oktan is denied and the Not ice of

DefLciency lssued Aprl l  B, 1983 ls sustal-ned.

DATED: Albany, New York STATE TAX COM.WSSION

APR 1 51s81
PRESIDENT


