
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Anna OrHagan

for Redeterminat ion of a Def ic iency or Revislon
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Years  1979 -  1981.

and by deposi t ing same enclosed
post  of f ice under t .he exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herei -n and that  the address set
o f  t he  pe t i t i one r .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said wrapper ls the last known address

State of  New York :
S S .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commisslon, that he/she is over 18 years
of age, and that on the 30th day of January, 1987, he/she served the within
not ice of decision by cert i f ied mai l  upon Anna OtHagan the pet i t loner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Anna OrHagan
57 Oak Road
Briarcl i f f  Manor,  New York 10510

to- n is ter  oaths

Sworn to before me this
30th day of.January, 1987.

pursuant to Tax Law sec t ion  174



STATE OF NEW YORK

STATE TAX COM},IISSION

In the lvlatter of the Petition
o f

Anna OtHagan

for Redeterminat ion of a Def i-c iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r s  L 9 7 9  -  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an enployee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 30th day of January, L987, he served the wlthin not ice
of decision by cert i f ied mai l  upon Robert  C. Leonard, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Robert  C. Leonard
1027 Paxk Street
Peekskj- l l ,  NY 10565

and by deposi t ing
pos t  o f f i ce  unde r
Serv ice wi th ln the

That deponent
o f  t he  pe t i t i one r
last known address

same enclosed ln a postpaid properly addressed wrapper in a
the excluslve care and custody of the United States Postal

S ta te  o f  New York .

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i . t i -oner.

before ne this

i.ni-ster oat
pursuant to Tax Law sect ion I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O Y } , I I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 30, 1987

Anna 0 tllagan

57 Oak Road
Briarcl l f f  l Ianor,  New York f0510

Dear l {s.  0r l lagan:

Please cake not ice of the decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of revlew at the administrative level.
Pursuant to seccion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Cornmlssion may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the St,ate of New York, Albany Count,y, wlthin 4 months from the
date  o f  th is  no t ice .

Inguiries concerning the computation of tax due or refund allowed Ln accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment Review Unlt
But lding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX CO,}OIISSION

Taxing Bureauts Representat ive

Peti t ioner I  s Representat ive :
Robert  C, Leonard
1027 Park Street
Peeksk i l l ,  NY 10566



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl"tton

of

ANNA OIHAGAN

for Redeterminat{.on of a Deflctency or for
Refund of Personal Income Taxes under Artlcle
22 of the Tax Law for the Years L979, 1980 and
1 9 8 1 .

DECISION

Petl t toner,  Anna OrHagan, 57 Oak Road, Brlarcl t f f  Manor,  New York 10510,

flled a petltion for redetermlnation of a deflciency or for refund of personal-

income taxes under Article 22 of the Tax Law for the years L979, 1980 and 1981

( F t l e  N o .  5 4 6 3 5 ) .

A hearl.ng was held before Jean Corlgllano, Heartng Offlcer, at the offlcee

of the Stare Tax CommtssLon, Two l{orld Trade Center, New York, New York, on

Septernber 10, 1986 ac t0:45 A.M., wlth aLl br lefs to be subnit ted by Decenber 19,

1986. Peclt toner appeared by Roberc C. Leonard, P.A. The Audtt  DlvLslon appeared

by John P. Dugan, Esq. (Mlchael J.  Glannon, Esq.,  of  counsel) .

ISSUE

Whether

to petLtl.oner

which she was

Che Audlt Dlvlslon properly attrlbuted

Ln che forn of a constructlve dlvldend

the sole shareholder.

addltlonal personal lncome

from a corporatton ln

FINDINGS OF FACT

1. 0n March 30, 1984, the Audit  Dtvls lon lssued to pet l tLoner,  Anna

OrHagan, a NotLce of Deflclency, assertlng addltl.onal personal income tax due

f o r  t h e  y e a r s  L 9 7 9 , 1 9 8 0  a n d  1 9 8 1  t n  t h e  a m o u n t s  o f  $ 1 0 , 0 3 4 . 6 8 ,  $ 1 9 , L 9 7 . 2 6  a n d

$20r769.32, respect ively plus Lnterest and negl lgence penalt les pursuant to Tax

L a w  $  6 8 5 ( b ) .
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2, Mrs. O'Hagan ls the president aod sole shareholder of Manor Beef House

Corporatlon ("Manor") which operates a restaurant Ln Brlarcllff Manor, New

York.

3. The Audtt Dlv{.slon conducted a sales tax fleld audlt of Manor for the

period December 1, 1978 through Februaty 28, L982 whlch dlsclosed substant lal

underreportlng of taxable eales. Manor agreed to the Audlt Dl.vlslonfs flndlngs.

4. The sales tax audit findl"ngs were used to calculate corporacton

franchise tax due fron Manor for f iscal  years 1979,1980 and 1981. l lanorrs

gross receipts were treated as a constructl.ve dlvldend to Mrs. 0rHagan, lncreaslng

her taxable income accordlngly. The Audlt DLvlslon revtewed t{rs. Of tlagants

personaL tncoue tax returos for L979,1980 and 1981, but l t  d ld not euploy an

l"ndl"rect audit uethod to corroborate its determl-natton that Mrs. 0rHagan

receLved unreported lncome from Manor.

5. Following a Tax Appeals Bureau conference, Manor provlded the Audlt

Dl.vLslon with proof of buslness expenses and cost of goods sold, resul-tlng Ln a

reduccLon tn lts corporatton franchlse tax llabtllty. As a result, the defLclency

asserted agalnst Mrs. OrHagan for the years at lssue has been reduced to

$8,691.91. Manor has agreed to the def lc lency asserted agaiost lL.

6. Mrs. O'Hagan received no tncome fron Manor durlng the years at tssue.

The business was operated by her grandson, John F. OfHagan, who was authorlzed

to wrlte checks fron the corporationts account and co supervLse every aspect of

the restaurantts affalrs.  Durtng the audlt  per iod, Mr. O'Hagan used corporate

recelpts to repay Loans and to make expendl"tures not properly deductlble by the

corporat lon as business expensea. Mrs, OrHagan ls now ln her etghcles. She

has never been personalLy tnvoLved ln Manorrs operatlons.
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CONCLUSIONS OF LAW

A. That the Tax Commtssion has prevLously decided that the results of a

sales tax audit nay properly be employed as a basls to assert an lncome tax

def lc lency. (See, €.g.1 Matter of  WllLLarn T. Kel l -y '  State Tax Co r n. ,  December 31,

1984). However, Mrs. Orllagan has sho$rn that Manorrs recetpts rtere not properly

attrlbutable to her as personal l"ncome.

B. That the petttton of Anna O'Hagan ls graoted, and the Notlce of

Deftclency lssued on March 30, 1984 ls cancel led.

DATED: Albany, New York STATE TAX COM}IISSION

JAN 3 0 1987
PRESIDENT


