
STATE OF NEli YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t ion
o f

Rudolph & Barbara Ocello

for RedetermLnatlon of a Deficiency or for
Refund of New York State Personal Ineome Tax
Under Article 22 of the Tax Law and New York
CJ-ty Personal Incone Tax under Chapter 46,
Tir le T of the Adninistrat ive Code of the City
of New York for the Years 1978 and L979.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
9 th  day  o f  June,  1987.

AFFIDAVIT OF MAILING

that the said addressee is the pet l t ioner
forth on said wrapper is the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet 1"1. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Couml-ssion, that he/she is over 18 years
of age, and that on the 9th day of June, L987, he/she served the wlthln not ice
of declsion by cert l f ied mai l  upon Rudolph & Barbara Ocel lo the pet i t ioner in
the wighin proceedLng, by enclosing a true copy thereof in a securely sealed
postpaid r4rrapper addressed as foLlows:

Rudolph & Barbara Ocello
240-24 l,Ieller Avenue
Rosedale, NY 11422

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service withLn the State of New York.

s te r  oa t
pursuant to Tax Law sect,lon I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the l' latter of the Petition
of

Rudolph & Barbara Ocello

for Redeterminat ion of a Def lc iency or for
Refund of New York State Personal Income Tax
Under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Titl-e T of the AdurinistratLve Code of the Clty
of New York for the Years 1978 and L979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 9th day of June, L987, he served the within not ice of
decision by cert i . f ied nai l  upon Louis F. Brush, the representat lve of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof tn a
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
101 Front Street
l" l ineola, NY 11501

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off l -ce under the excLusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t loner herein and that,  the address set forth on said wraPPer ls the
last known address of the representat ive of the Pet i t ioner.

Sworn to before me th is
9 th  day  o f  June ,  L987 .

ster oat,
pursuant to Tax Law sectLon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M I I I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 9 ,  1987

Rudolph & Barbara 0cello
240-24 l^Ieller Avenue
Rosedale, NY IL422

Dear  Mr .  &  Mrs .  0ce11o:

Please take notlce of the decLslon of the State Tax Conmlsslon enclosed
herewith.

You have now exhausted your right of revtew at the adminlstrative level.
Pursuant to sect lon(s) 690 and 1312 of the Tax Law, a proeeeding tn court  to
review an adverse dectslon by the State Tax ConmLsslon rnay be lnstituted only
under Article 78 of the Civll Practl.ce Law and Rules, and uust be cornmenced ln
the SuPreue Court of the State of New York, Albany County, lrlthln 4 nonths fron
the date of thts notLce.

InqulrLes concernlng the conputatLon of tax due or refund allowed ln accordance
ntth this decLslon may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluation Bureau
Assessment Review Unit
Bulldlng #9, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX CO}ONSSION

Taxing Bureaurs Representatlve

Petitioner t s Representattve :
Louis F. Brush
101 Front Street
Mlneola" NY 11501



STATE 0F NEI^I YORK

STATE TAX COTO{ISSION

In the ltratter of the Petltlon

o f

RUDOLPH OCELLO AND BARBAM OCELLO

for Redetermlnatlon of a Deficiency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ctty Personal Income Tax under Chapter 46,
Tltle T of the Adrninistratlve Code of the Clty
of New York for the Years 1978 and L979.

DECISION

Petltloners, Rudolph Ocello and Barbara 0ce11o, 240-24 !treller Avenue,

Rosedale, New York 1L422, f i led a pet l t lon for redetermlnat ion of a def lc lency

or for refund of New York State personaL income tax under Article 22 of the Tax

Law and New York Clty personal income tax under Chapter 46, Title T of the

Adrnlnlstrative Code of the Clty of New York for the years 1978 arrd L979 (Flle

N o s .  3 7 7 6 0  a n d  4 3 2 5 6 ) .

0n October 23, 1985' petltloners walved their right to a hearlng and

requested the State Tax Comrnisslon to render a declslon based on the entire

record contained ln their fi1e, with all brlefs to be subrnltted by 0ctober 8'

1986. After due considerat lon, the State Tax Comisston hereby renders the

followlng declslon.

ISSUES

I .

for the

I I .

engaged

Whether the notlces of deflcLency were

sole purpose of extendLng the perlod of

lthether petitioner Barbara Ocello has

ln a trade or business during the years

Lssued wLthout any basls and

llmitatlon on assessuent.

substantLated that she was

at  l ssue.
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I I I .  Whether petLt ioner Barbara Ocel- lo has substant iated the character and

anount of busLness expenses clalned as deduct lons from gross income for the

years  a t  l ssue.

FINDINGS OF FACT

1. Pet l t , ioners, Rudolph Ocel lo and Barbara 0ce11o, f i led a New York State

Income Tax Resident Return for 1978 whereln they elected a f i l lng status of

"Marr led f l l lng joinr Return".  Pet l t ioners f i led a New York State Incone Tax

Resldent Return for the yeat 1979 whereln they elecEed a fll-lng status of

' rMarr ied f l l lng separately on one return".  Barbara Ocel lo f l1ed New York State

unincorporated busLness tax returns for 1978 and L979.

(a) To the extenE at issue hereLn, the 1978 New York State tax return

l lsted Barbara Ocel lots occupat ion as "Flnlshing Service".  Pettcloners reported

that cheir  total  New York tncone lncluded business lncome of $1'074.00.

( i )  A copy of the Federal  Schedule C for Barbara Ocel lo,  encap-

t loned "Prof i t  or (Loss) From Business or Professlon",  reporEed lncome of

$3 ,514.00  and l l s ted  the  fo l lowLng expenses :

Mater lals to pract lce on $ 498.00
Telephone 240.00
Trave l  to  ge t  work  975.00
Account ing 100.00
Newspapers ,  magaz ines  118.00
T o o l s  1 3 0 . 0 0
Sewlng machine 150.00
Sanp les  L26.00
Sewlng pa t te rnsr  e tc .  103.00
Total expenses $ZEo-To'

The $2 ,440.00  in  expenses  deducted  f rom lncome o f  $3 ,514.00  resu l ted  ln  the

$1,074.00  ne t  bus iness  income repor ted .

(il) A wage and tax statement issued to Barbara ocello and

attached to the return showed "Wages, t tps, other compensat ion" of $3'513.55
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fron Stephen Guida Co.,  Inc. The statement was stanped wtth an arrow polnt lng

to  the  $3 ,513.55  f lgure  wLth  the  legend " IneLuded ln  ScheduLe C ' r .

(111) The New York State Unincorporated Buslness Tax Return of

Barbara Ocel lo f .ar L978 reported a net prof l t  and total  income from buslness

before  New York  rnod l f l ca f ions  o f  $1 ,074.00 .  Th ls  aoount  nas  reduced by  $3 ,531.00

r e s u l t i n g  i n  a  l o s s  o f  $ 2 , 4 5 7 . 0 0 .

(b) The 1979 New York State Income Tax Resldent Return l lsced Barbara

Ocel lots occupat lon as' fFlnlshlng Service" and reported her total  incone of

$1 '052.00 ,  wh lch  cons ls ted  o f  in te res t  income o f  $19.00  and bus lness  lncome o f

$  1  , 0 3 3  . 0 0  .

(1) The Federal  Schedule C for Barbara 0ce11o

garment  f ln ish ing  o f  $4 ,597.00  and expenses  o f  $3 ,564.001 as

Payments to Anthony Ocel lo for messenger servlce
Mater ials,  t , r l tomers, not lons
Telephone - lnslde & outsLde
Travel to get work
AccounCLng
Newspapers, nagazines
Tools
Sewtng machlne maint,.
Sanples
Sewlng patterns, etc.

The $3 ,564.00 ln total  expenses deducced from revenues

the  $1 ,033.00  ne t  bus lness  lncone repor ted .

showed lncome frorn

fol lows:

$  I  , 200 .00
496.00
r  20  .00
843  .00
100 .00
327 .00
204 .00
103 .00
r  l 3  . 00
108 .00

of  $4 ,597.00  resu l t ,ed  ln

( i1) A wage and tax statement lssued to Barbara Ocel lo and

atcached to the return showed $41597.07 in "Wages, t ips, other coupensatton"

from Stephen Guida Co.,  Inc. Like the 1978 statement,  a stamped arrow wtth the

legend ' r lncluded 1n Schedule C" polnted to said compensat lon.

The cor rec t  to ta l  o f  the  expenses  c la i rned tn  L979 was $3 ,614.00 .
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( f11) The New York State Unlncorporated Buslness Tax Return of

Barbara Ocel lo for 1979 reported a net prof l t  and total  income fron business

before  New York  nod i fLca t lons  o f  $1 ,033.00 .  Th ls  amount  was reduced by  $4 ,597.00

resu l t lng  ln  a  loss  o f  $3  ,564.00 .

2. Petltloners I t,ax returns \,vere selected f or examLnatlon along wlth

those of approxinately 100 other indLviduals on the basts that said returns had

been prepared by a part icular accountant.  An lnvesttgat lon had dtsclosed that

sald accountant had conslstent,ly prepared returns on which an lndividual wlth

wage or salary lncome shown on vrage and tax statements had reported said incone

as buslness recelpEs on FederaL Schedule C. Departnent of Taxatlon and FLnance

audltors were dlrected to revlew the returns and to dlsatlow clalmed business

expense deductLons lf the taxpayer appeared to be an employee recelvtng wage or

salary income reported on wage and tax statements. Pet i t lonerst c latned

Schedule C deduct lons were dlsal l -owed on that basls.

3. (a) 0n March 22, 1982, the Audlt  Dlvls lon lssued a Statement of Audit

Changes to petLt ioners assert lng a def l .c lency of New York State and New York

City personal lncome tax for the year 1978. The explanatton of the proposed

adjustnent was that the " la]mount deducted as Schedule C expenses ls not

considered ordlnary and necessary expense tn production of Lncoae earned as an

employee." The Audit  Dlvis lon recomputed the tax oo a separate basls slnce l t

resulted ln a l -ower tax l labl l l ty.  On Aprl l  6,  L982, the Audlt  DivLston issued

a Notice of Def lc lency to Rudolph Ocel lo assert lng a def ic lency of New York

State and New York Clty personal income tax for the year 1978 ln the amount of

$678.84 ,  p lus  in te res t  o f  $193.81 ,  fo r  a  to ta l  amount  due o f  $872.65 .  on  the

same date, the Audlt  Dlvls ion lssued a Nottce of Def ic lency to Barbara OcelLo
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assertlng a deflclency of New York State and New York City personal lncoue tax

ln  the  amoun!  o f  $111.48 ,  p lus  ln te res t  o f  $31.83 ,  fo r  a  to ta l  amount  due o f

$  1 4 3  . 3 1  .

(b) 0n February 8, 1983, the Audlt  Divl .sLon Lssued a Statenent of

Audlt  Changes to Barbara 0ce11o with respect to the year 1979 explalnlng that,

as a salarled employee, she was not entitled to claln deductlons on a Federal

Schedule C slnce the deductlons were not ordlnary and necessary for the produc-

t ion of tncome as an employee. 0n Aprl l  B, 1983, the AudLt Divls ion tssued a

Notice of Def lc lency against Barbara Ocel lo assert lng a def ic iency of New York

State and New York City personal lncome tax for the yeat L979 ln the aoount of

$ 1 4 9 . 4 6 ,  p l u s  i n t e r e s t  o f  $ 4 9 . 6 7 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 1 9 9 . 1 3 .

4. Upon the submlsslon, the only evldence presented t t l th respect to the

expenses claiued was coples of petltioners t tax returns durLng the years tn

lssue and an affldavlt statlng that the expenses reported on the Schedule C

were lncurred. The evidence submltted ls Lnsuff lc lent to establtsh ( t)  that

Barbara 0ce11o was engaged Ln the carrying on of a trade or buslness (other

than as an employee);  ( i l )  that the expenses const l tuted enployee trade or

buslness deduct ions; and (111) that the expenses constt tuted ordinary and

necessary business expenses and not personal expenditures.

5 .  Pet i tLoners  contend:

(a) That the not lces of def lc lency were lssued on an arbl trary and

caprlc lous basts just prtor to the explrat lon of the perlod of l lmltatLons on

assessmentr thus depriv lng pet i t ioners of the opportuntty to present substant l-

at lon for the clalned deduct lons;

(b) that pett l loners are one of a large group of taxpayers who were

selected for special  scrut lny because thelr  returns had been prepared by the

sane tax preparer; and
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(c) that where pet i t loners do not have cancel led checks or other

receipts for certaln expenses, the Department of Taxat, ion and Flnance should

al low pet i t ioners a reasonable est imate of such expenses.

CONCLUSIONS OF LAW

A. That the not ices of def lc iency were properly lssued and were not

arbitrary and capriclous. The returns were patently erroneous and the Audlt

Dtvision was justtfled in dlsallowing the buslness expenses cLalned by Barbara

Ocel lo on her Federal  Schedule C. The not lces of def ic iency were preceded by

statements of audit changes and petittoners had an opportunlty to flle anended

returns clalrnlng enployee buslness expenses as adJustments on Federal Forn

2106, or as addlt lonal niscel laneous deductLons, but dld not do so.

B. That the fact that pet l t ionerst returns were selected for exanlnat ion

because of certain pract ices of thelr  accountant ls l r reLevant.  Pet l t lonerst

l iabi l l ty depends sole1y on the facts adduced heretn.

C. That petltloners have faLled to sustaln thelr burden of proof (Tax Law

$ 689[e ] ;  Admin ls t ra t , t ve  Code $  T46-189.0 te l )  to  show (1)  chat  Barbara  Oce l lo

was engaged Ln a trade or business other than as an enployee (Internal Revenue

Code $ 62Ul);  ( f i )  that the expenses in quest lon were trade or buslness

deductLons of ernployees deductlble pursuant to Internal Revenue Code $ 162; and

(l t i )  that the expenses in quescion were ordlnary and necessary business

expenses deduct ible under Internal Revenue Code $ L62(a).

D. That the pet l t ions of Rudolph OceLlo and Barbara 0ce11o are denled and

the not lces of def l -c lency dated Apr1l  6,  19B2 and Apri l  8,  1983 are sustal .ned



in ful l ,  together wlth such

owing.

DATED: Albany, New York

JUN O 9 1987
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additlonal lnterest as nay be lawfully due and

STATE TAX CO}IMISSION

PRESIDENT


