
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
O I

Mlchael G. August

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Admlnistrat ive Code of the Ctty
of New York for the Years 1980, 1981 and 1982.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me thLs
27th day of  August ,  L987.

AFFIDAVIT OF MAILING

that  the said addressee is  the pet i t ioner
forth on sald I 'Jrapper is the last known address

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an euployee of the Stat,e Tax Commission, that he/she is over 18 years
of age, and that on the 27th day of August,  L987, he/she served the within
not ice of Decislon by cert i f ied mai l  upon Michael G. August the pet i t loner ln
the within proceedlng, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mlchael G. August
726 Btffalo Avenue
Lindenhurst,  NY IL7572036

and by deposit ing same enclosed J-n a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

pursuant to Tax Law sect lon 174



STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Mat ter

Michael

the Pet i t lon

August

o f
o f
G . AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Administrat ive Code of the City
o f  New York  fo r  the  Years  1980,  1981 and L982.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she l-s over 18 years
of age, and that on the 27th day of August,  1987, he served the within not ice
of Decision by cert i f ied mai l  upon Michael August,  the representat ive of the
pet i t ioner in the wlthin proceedinE, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Michael August
726 Buffalo Avenue
Lindenhurst,  NY LL7572036

and by deposi t ing same enclosed in a postpald proper ly  addressed wrapper in  a
post  of f ice under the exclus lve care and custody of  the Unl ted States Posta l
Serv ice wi th in the St ,ate of  New York.

That  deponent  fur ther  says that  the said addressee ls  the rePresentat ive
of  the pet i t ioner  here in and that  the address set  for th on said wraPPer is  the

last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me this
27 th  day  o f  Augus t ,  1987 .

pursuant to  Tax Law sect ion I74
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Augrtst 27 , L987

Michael G. August
726 Buffalo Avenue
Lindenhurst,  NY IL7572036

Dear  Mr .  August :

Please take not lce of the Declslon of the State Tax Conmisslon enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46'  Tl t le T of
the Admlnlstrat lve Code of the Clty of New York, a proceedlng in court  to
revlew an adverse declsion by the State Tax Commlssion may be lnst l - tuted only
under Article 78 of. the Civil Practice Law and Rules, and must be connenced i.n
the Supreme Court of the State of New York, Albany County, wlthln 4 months from
the da te  o f  th is  no t ice .

Inguirles concerning the computaEion of tax due or refund allowed ln accordance
wlth this decision may be addressed to:

NYS Dept. Taxatlon and Finance
Audit  Evaluat ion Bureau
Assessment Revl-ew Unit
Bul lding /19, State Campus
Albany, New York L2227
Phone #  (518)  453-4301

Very truly yours,

STATE TAX COIUISSION

cc: Taxing Bureauts Representat lve

Peti t ioner t  s Representat ive:
Mlchael August
726 Brffalo Avenue
Lindenhurst, IIY II7572036



STATE 0F NEI^I YORK

STATE TAX COIOTISSION

In the Matter of the Pet l t lon :

o f :

MICHAEL G. AUGUST : DECISION

for Redetermlnatlon of a Deflclency or for :
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York ;
Clty Personal Income Tax under Chapter 46,
Tltle T of the Adulnlstratlve Code of the Ctty :
of  New York for the Years 1980, 19Bl and 1982.

Petitioner, Mlchael G. August, 726 Buffalo Avenue, Lindenhurst, New York'

IL757-2036, f l led a pet i t lon for redeterninat, lon of a def lc lency or for refund

of New York State personal lncome tax under Artlcle 22 of. the Tax Law and New

York Clty personal income tax under Chapter 46, Tltle T of the AdnlnLstratlve

Code of the Clty of New York for the years 1980, 19Bl and 1982 (Fl le No.

64e67) .

A hearlng was held before Jaues lloefer, Hearlng Officer, at the offl.ces of

the State Tax Cornmlsslon, Two World Trade Centerr New York, New York, on

Apri l  29, 1987 at 2:45 P.yl .  Pet l t loner appeared by his father,  Michael August.

The Audit  Dlvls lon appeared by John P. Dugan, Esq. ( Irwln A. Levy, Esq.,  of

counsel)  .

ISSUE

Whether petltloner Ls entltled to clain the New York Scate and Clty tax

wtthheld fron his wages as both a credlt against tax and also as a payuent of

tax .
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FINDINGS OF FACT

1. Pet l t i .oner hereln, Mtchael G. August,  t lmely f i led New York State and

Clty resident lncome tax returns for the years 1980, 1981 and L982. The

followlng table detalls the manner Ln whlch petltloner computed the refund due

hln on each of the returns flled for the vears at lssue:

New York State tax per table
Less: household credlt

Total New York State tax due
New York Clty tax per table
Total  State and City tax

Less: State and Clty tax $r l thheld
Refund

Total  State and City tax due as
shown on ortglnal returns

Less: St,ate credlt  based on
Internal Revenue Code $ 31

Tax due after credits
State and Clty tax wlthheld frou wages
Less: Amounts prevLously refunded
Refund

1 9 8 0

$rs9 .00
35 .00

ffi
73  .00

rt7 . oo
29s .80

$T8.5-o

1 9 8 1

$191 .00
35 .00

86;0d',
86 .00

ffio
347  . 60

$Ib'5:6d',

$229 .00
40 .  00

189  .00
101  . 00
Ztolo6'
402.90

$riz:to'

1982

$  290  .00

402.90--6-

402.90
1  12  . 90

$m;od'

2. Pet i t ioner f t led clalms for refund for 1980, 1981 and 1982 whetein he

asserted that no t,ax rras due for said years and that he was therefore entltled

to a full refund of all taxes pald on hl-s returns. The computatlon of the

refunds belng sought by petltloner are summarized ln the followlng table:

1 9 8 0 1981

$242 .00

347 .60--.T-
347 .60
105  . 60

$ffi6

L982

$ 1 e 7 . 0 0

2 9 5  . 8 0-:d--

295  . 80
98 .80

$T9'7:6'0-'

3. I t  ls pet l t ioner 's posi t lon that the tax wlthheld from his wages can

be clalrned twlce on his returns; flrst as a credlt agalnst tax pursuant to

Internal Revenue Code $ 31 (thus reducing his tax llablllty for the years at

Lssue to zero) and, second, as a payment of tax. Mr. August asserts that he ls

entltled to the dupllcatlve credlt for New York State and Clty purposes pursuant

to Tax Law $ 607 and Clty Adnlnlstrattve Code $ T46-107.0 whlch both provide
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that any term used ln the State and City Tax Law "shall have the same meanlng

as when used Ln a comparable context in the laws of the Unlted States relatlng

t,o federal  Lncome taxesr unless a di f ferent meaning ls clear ly requlredtt .

4.  On Apri l  23, 1984, the Audlt  Divis ion lssued a not lce of dtsal lowance

to pet l t l -oner for 1980, 1981 and 1982 wherein his clains for refund of New York

State taxes were dlsallowed ln full. A second notice of disallowance was

lssued to pet i t loner on July 30, 1984, wherein hLs claLns for refund of New

York Clty taxes for 1980, 1981 and 1982 were also dlsal lowed ln ful l .  Pet l t loner

tlmely flled a petitlon with the State Tax CommLsslon for refund.

5. Petltioner has flled simllar claims for refund wtth the Internal

Revenue Service for the years 1980, 19Bl and 7982. SaLd clalns for refund have

been denled by the Internal Revenue Service.

CONCLUSIONS OF LAW

A. That sect lon 673 of the Tax Law and sect ion T46-173.0 of the Adminlstrat lve

Code of the City of New York both provlde that a taxpayer ls entltled to credlt

for tax wlthheld from wages and that the amount of tax actually deducted and

wlthheld durlng the year "shall be deemed to have been pald to the tax commlsslon

on behalf of the person from whom wlthheld, and such person shall be credLted

with having pald that amount of tax for the taxable year" (emphasls added).

B. That Tax Law $ 673 and Adntnlstrat lve Code $ T46-173.0 each a1low

petltloner a credlt as a payment for tax wlthheld from his nages. There are no

sect ions ln el ther Art ic le 22 of the Tax Law or Chapter 46, Ti t le T of the

AdrnlnistratLve Code of the Clty of New York whlch would provLde a basls for the

dupl lcat lve credit  pet i t loner seeks.
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C. That Internal Revenue Code $ 31 ls lnappllcable ln the instant matter.

Assuning, arguendo., that Internal Revenue Code $ 31 ls appllcable, lt Ls clear

that petltloner has mlsconstrued the intent and appllcatlon of sald sectton.

D. That the petltlon of Mlchael G. August, ls denled ln lts entlrety and

the not lces of dlsal lowance dated Aprl l  23, 1984 and July 30, 1984 are hereby

sustained.

DATED: Albany, New York STATE TAX CoM,UISSION

AU6 2 7 1987 PRESIDENT


