
STATE OF NEI.T YORK

STATE TAX COMMISSION

In the Matter

Sharon

of the Pet l t lon
o f
L. Anes AFFIDAVIT OF MAILING

for Redeterminat lon of a Def ic lency or RevLslon
of a Det,erminatlon or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law for the
Year  1980.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she 1s an enployee of the State Tax Co qr lsston, that he/she ls over 18 years
of age, and that on the 6th day of Aprl l ,  L987, he/she served the wlthln not lce
of declslon by certlfled ma1l upon Sharon L. Arnes the petltLoner ln the wlthin
proceeding, b)r  encloslng a true copy thereof in a seeurely sealed postpald
r,rrapper addressed as f ollows:

Sharon L. Ames
55 East 86th Street
New York, NY 10028

and by deposltlng same enclosed ln a
post off lce under the excluslve care
Service wLthln the State of New York.

That deponent further says that
herein and that the address set forth
o f  the  pe t i t toner .

postpald properly addressed wrapper in a
and custody of the UnLted States Postal

the sald addressee is the pet l t ioner
on said wrapper ls the last known address

Sworn to before me thls
6 th  day  o f  Apr l l ,  L987.

Authorl to adnlnister oaths
pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Sharon

the Pet i t lon

Ames

of
o f
L . AFFIDAVIT OF MAILING

for Redetermlnation of a Deflclenev or Revlston
of a Determlnatlon or Refund of Peisonal Ineoue
Tax under Art lc le(s) 22 of the Tax Law for the
Year  1980.

State of New York :
s s .  :

County of Albany :

DavLd Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the Stat,e Tax Commlsslon, that he/she ls over 18 years
of age, and that on the 6th day of Aprl l ,  L987, he served the wlthin not lce of
decl.s ion by cert l f led nai l  upon Patr lck J.  Carr,  the representat ive of the
pet l t loner in the within proceeding, bI encloslng a t , rue copy thereof ln a
securely sealed postpal.d wrapper addressed as fol lows:

PatrLck J.  Carr
Eag le  &  Fe in ,  P .C.
52 Vanderbl l t  Ave.,  19th Floor
New York, NY 10017

and by depositLng same enclosed ln a postpald properly addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
ServLce wlthin the State of New York.

That deponent further says that the saLd addressee ls the representative
of the petit,ioner herein and that the address set forth on sald wrapper ls the
last known address of the representat lve of the pet l t ioner.

sworn to before ne this
6th day of  Apr l l ,  L987.

Authorized to admLnLster oaths
pursuant to Tax Law sectloa I74



S T A T E  0 F  N E I ^ r  Y 0  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Aprl l  6,  1987

Sharon L. Ames
55 East  86 th  S t ree t
New York, NY 10028

Dear Ms. Ames:

Please t ,ake not ice of the declsion of the State Tax Commisslon enclosed
herewlth.

You have now exhausted your rlght of review at the admlnistrative l-evel.
Pursuant to section(s) 690 of. the Tax Law, a proceeding ln court to revlelt an
adverse decislon by the State Tax Co 'nission rnay be lnstituted only under
Article 78 of. the Civll Practice Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany Countyr r{lthin 4 months fron the
date of this not lce.

Inquiries concerning the computatlon of tax due or refund allowed in accordance
wlth thls declslon mav be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unit
Bul ldlng / /9,  State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve

Petl t ioner t  s Representat lve :
Pat r l ck  J .  Car r
E a g l e  &  F e l n ,  P . C .
52  Vanderb i l t  Ave . ,  19 th  F loor
New York, NY 10017



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion

o f

SHARON L. AMES

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under LrtLcLe 22
of the Tax Law for the Year 1980.

DECISION

Pet i t ioner ,  Sharon L .  Anes ,  55  Eas t  86 th  S t ree t ,  New York ,  New York  10028 '

f t led a pet l t ion for redeterminat ion of a def ic lency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1980 (Fi le No. 52527).

A hearing was commenced before Sandra F. Heck, I lear ing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  March  20 ,  1986 a t  4 :10  P.Y. ,  con t inued be fore  Sandra  F .  I leck  on

Nlay  22 ,  L986 a t  1 :15  P.U.  a t  the  same o f f l ces ,  and conc luded be fore  Joseph W.

P in to ,  J r . ,  Hear lng  Of f l cer ,  a t  the  same o f f i ces  on  Ju ly  14 ,  1986 a t  2 i45  P.Y. ,

with al l  br iefs subrnl t ted by Novenber 1, 1985. Pet i t loner appeared by Patr lck J.

Carr,  Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. (Anne W. l lurphy,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner is ent i t led to an investment tax credit  in the amount

of $6,080.00 for tax year 1980 with respect to mast,er audio tapes purchased by

Quiptape Associ.ates, a partnership, in whlch pet i t ioner Sharon L. Anes was a

l lm i ted  par tner .

FINDINGS OF FACT

1 .  Pe t i t i one r  Sha ron

New York State Income Tax

L. Anes claiured

Resident Return

an lnvestment

in the sum of

tax credit  on her 1980

$ 6 , 0 8 0 . 0 0  w l t h  r e s p e c t
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to a master audio tape purchased by Quiptape Associates, a partnership, in

which pet i t ioner r{as a l imited partner.

2. On Apri l  5,  1984, the Audlt  Dlvis ion issued a Not lce of Def icLency

against petLt ioner assert ing addLt ional t ,ax due of $6,080.00 and interest of

$2 ,L76.25 ,  fo r  a  to ta l  amount  due o f  $8 ,256.25 .  The Not lce  o f  Def ic iency  was

based on a Statement of Audit  Changes issued against pet i t ioner on March 8'

L984, whlch stated the explanat lon for said def lc iency as fol lows:

"The investment credit claimed on your 1980 return has been disaLlowed
slnce you fai led to reply to previous correspondence. "

The "previous correspondence" referred to a let ter f ron the Audit

Dlvis ion with a quest ionnaire concernlng the partnership and the lnvestment

propert ,y.

3. Pet l t ioner became a l io i ted partner in Quiptape Assoclates

sometime in late 1980. Quiptape Associates was a New York l lmited partnershlp

of which Ji l -Jal  Enterpr ises, Inc. was the general  partner.  Pet i t lonerts

loss and prof i t  sharing percentage in the partnership was 4.95 percent.

The partnership was formed to engage in the busl.ness of purchasing and

leasing var ious kinds of equipuent and purchasing al l  other types of

property,  including or iglnal  master audio tapes of muslc and instruct ional

mater ial  created by Sl i rn Goodbody Corporat ion enclt led, "Sl im Goodbody's

.{usical  Encyclopedla of Good Health 'r ,  f rorn which dupl lcate cassettes would be

reproduced. Said master tapes were purchased at approxiuately the same t ime

pet l t ioner became a l imited partner.

4. I t  was the partnershipfs i .ntent to use the master audio tapes to

produce several  dupl icates which in turn would be used to produce thousands

of audio cassettes for sale to the publ ic.  In order to accomplish their

wide-range market ing goals,  the partnershlp entered into a dlstr ibut ion
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agreement with Pro Arts,  Inc.,  an Ohlo corporat ion formed ln 1967 wlth

main off ices in Medina, Ohlo.

5. The Private Placement Memorandum with regard to Quiptape Assoclates

submitted by pet l t loner at the hearlng is not concluslve wlth regard to

who actual ly produced the cassette tapes from the masters and dupl icates

or  where  the  master  and dup l icaCe tapes  were  kept ,  vLz . ,  the l r  s i tus .

Addit ional ly,  the model I 'Publ ishing and Dlstr ibut ion" agreement between Qulptape

Associates and Pro Arts,  Inc." at tached to the Prlvate Placement Memorandum,

is not dLsposit ive with regard to the issues of product lon or sl . tus.

Sect ion 4 of the "Publ ishlng and Distr l -but ion'r  agreement states that the

dl-strlbutor could have requested that the ordner maintaln an inventory of

one thousand cassett ,es. Sect ion 9 of the same agreement provides that

legal t i t le to the master tape cassettes would remain in Qulptape AssocLates'

but that the distr lbutor,  Pro Arts,  Inc.,  would catty a blanket al l  r lsk

insurance pol icy coverlng said cassettesl  thereby iuplying that the master

and/or duplLcates would be ln the possession of Pro Arts,  Inc.

6 .  Fur ther  suppor t ing  tha t  Pro  Ar ts ,  Inc .  had possess lon  o f  the  tapes '

pet i t lonerts representat ive submitted a let ter authored by Mark Gasarch,

attorney for Quiptape Associates, stat ing that Qulptape Associates pald Pro

Ar ts ,  Inc .  $24,000.00  so  tha t  they  migh t  "deve lop"  an  in i t la l  inventory  o f  the

twelve master taDes.

7. Pet i . t ioner did not know where the master tapes were located in 1980.

8. Dar.ma Cobb, an empJ-oyee of the law firn which represented Quiptape

Associates in 1980, test i f ied that l t  was her understanding, per Mark

Gasarch'  Esq.,  that the master tapes and dupl icates had a sl tus in Ohio

unt i l  returned Eo New York upon the bankruptcy of Pro Arts,  Inc. However,

the precise date of the bankruptcy was not determlned.
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9. No evidence was offered at hearing to establ ish chat the master

audio cassettes had a legal

were being used by Qulptape

Sta te  o f  New York .

si tus in the State of New York or that they

Associates ln the product ion of goods in the

CONCLUSIONS OF LAW

A.  That  Tax  Law $  605(a) (2 )  p rov ides ,  in  per t lnent  par t ,  as  fo l lows:

" (2) A credit  shal l  be al lowed under thls subsect lon with
respect to tanglble personal property and other tangibLe property '
including buildings and structural- components of buildings' whlch
are: depreciable pursuant to sect lon one hundred sixty-seven of the
internal revenue code, have a useful  l l fe of four years or more, are
acquired by purchase as deflned in section one hundred seventy-nine
(d) of the internal revenue code, have a si tus in this stafe and are
principal ly used by the taxpayer in the product ion of goods by
manufactur ing, processi-ng, assembling, ref inlng, ninlng, extract ingr
farmi-ng, agr lcul ture, hort icul ture, f lor icul ture, v i t icul ture or
conmereial  f ishing. ' l

B. That pet l t loner has fai led to establ ish that the subJect property '

the master and dupl icate cassette tapes, had the requlred New York Stace

situs during the year in issue, 1980. I t  is therefore oot necessary to

determine whether or not the master and dupl icate cassette tapes meet the

other four cr i ter ia of qual l f ied property as that term is def ined in the

above-stated statute since each of the f ive cr i ter la must be sat isf led in

order to qual i fy for the investment tax credit .



C.  That  the  pe t i t ion  o f

Def ic iency dated Apri . l  5,  1984

additLonal interest as may be

DATED: Albany, New York

APR 0 6 1987
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Sharon L. Ames is denied and the Not ice of

is hereby sustai .ned, together wlth such

lawfully owlng.

STATE T.{X CO}DIISSION

PRESIDENT


