
STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat, ter of  the Pet i t ion
O I

Pedro & Vivlan ALvatez

for Redeterminat ion of a Def lc lency or for
Refund of New York State and New York City
Income Tax under Article 22 of the Tax Law
and Chapter 46, Tlt,te T of the Admlnistrative
Code of the City of New York for the Years
1 9 8 0  a n d  1 9 8 1 .

: AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

Connie A. Ward, being duly sworn, deposes and says thaE
she is an employee of the Stat,e Tax Cornmission, that she is over 18 years
of age, and that on the 14th day of August,  1987, she served the within
not ice of decision by cert l f ied mai l  upon Pedro & Vivian ALvarez the pet l t ioner
in the \ , t i th in proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Pedro & Vivlan Alvarez
41 St .  Andrewrs  P lace
Yonkers, NY 10705

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servi .ce within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14 th  day  o f  August ,  1987.

that  the said addressee is  the pet i t ioner
forth on sald wrapper ls the last known address

to adminis ter  oat
Tax Law section



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

Pedro & Vivian ALvarez

for Redeterminat ion of a Def lc lency or for
Refund of New York State and New York Clty
Income Tax under Article 22 of the Tax Law
and Chapter 46, Title T of the Adnlnistrative
Code of the CiEy of New York for the Years
1 9 8 0  a n d  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

Connie A. Ward, being duly sworn, deposes and says that
she is an employee of the State Tax Cornrnission, that she is over 18 years
of age, and that on the 14th day of August,  L987, he served the within not ice
of decision by cert i f led mai l  upon Gustavo DeVelasco, the representat lve of
fhe pet l t ioner in the within proceeding, by enclosi-ng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Gustavo DeVelasco
DeVelasco Income Tax Service
136-55 37 th  Ave.
Flushing, NY 11354

and by deposlting same enclosed in a postpaid properly addressed wrapper in a
post off lce under the excluslve care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the sald addressee ls the representat lve
of the pet i t ioner herein and that the address set forth on sald wrapper i -s the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
14 th  day  o f  Augus t ,  L987 .

to administer
Tax Law sect



S T A T E  O F  i { E W  Y 0 R K
S T A T E  T A X  C  0 r { M I S S I 0 N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August  14 ,  1987

Pedro & Vivian ALvarez
41 St .  Andrewrs  P lace
Yonkers, NY 10705

Dear .{r .  & Mrs. Alvarez:

Please take not ice of Ehe decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the admlnistrative leve1.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be insti.cuted only
under Article 78 of the Clvil Practice Law and Rules, and must be com-enced in
the Supreme Court of the State of New York, Albany County, withln 4 months from
the date of this not ice.

Inqui.ries concerning the computation of tax due or refund alLowed ln accordance
wtth thls declsion may be addressed tor

NYS Dept. TaxatLon and Finance
Audit Evaluation Bureau
Assessment, Review Unit
Bullding /I9, State Campus
Albany, New York L2227
Phone #  (518)  453-430f

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive

Peti t ioner I  s Representat ive :
Gustavo DeVelasco
DeVelasco Income Tax Service
136-55 37 th  Ave.
Flushing, NY 11354



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PEDRO ALVAREZ AND VIVIAN ALVAREZ

for Redeterminat lon of a Def lc iency or for
Refund of rYew York State and New York City
Income Tax under Article 22 of the Tax Law
and Chapter 46, Tltle T of the Adminlstrative
Code of the City of New York for the Years 1980
a n d  1 9 8 1 .

1 .  O n  M a r c h  2 6 ,  1 9 8 4 ,

of Def ic iency which stated

$664.29 for a total  amount

DECISION

Peti t ioners, Pedro and Vlvlan Alvarez, 41 St.  Andrewts Place, Yonkers, New

York 10705, f i led a pet i t ion for redetermlnat ion of a def ic iency or for refund

of New York State and New York City income tax under Artl-cle 22 of the Tax Law

and Chapter 46, Ti t le T of the Adninistrat ive Code of the City of New York for

t h e  y e a r s  1 9 8 0  a n d  1 9 8 1  ( F l l e  N o .  5 3 1 9 3 ) .

A hearing was held before Joseph i{ .  Pi .nto, Jr. ,  Hearing Off lcer,  at  the

off ices of the State Tax Comrnission, Two World Trade Center,  New York'  New York

o n  J a n u a r y  2 8 , 1 9 8 7  a t  1 0 : 0 0  A . M . ,  w i t h  a l l  b r l e f s  s u b m i t t e d  b y  M a y  7 ,  1 9 8 7 .

Pet. i t ioners appeared by Gustavo DeVelasco, Ph.D. The Audlt  Divls lon appeared

by  John P.  Dugan,  Esq.  (Michae l  I .  In fan t ino ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audit  Divis ionts reconstruct ion of pet l t ionerst income for

years 1980 and 1981, using a cash avai labi l i ty audlt lng method, properly

determined that pet i t ioners'had unreport ,ed lncome.

FINDINGS OF FACT

the

the Audit  Divis ion issued to pet i t ioners a Not lce

addit ional tax due of $2,524.00 and interest of

due o f  $3 ,188.29  fa r  the  tax  years  1980 and 1981.
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PreviouslYr on January 11, L984, the Audit  Divis l .on issued to pet i t ioners a

Statement of Personal Income Tax Audit Changes which set forth additlonal tax

due o f  $2 ,524.00  and j .n te res t  o f  $604.00  fo r  a  to ta l  amount  due o f  $3 ,128.00

for the tax years 1980 and 1981. Said Statement of Personal Income Tax Audlt

Changes set forth the fol lowing explanat ion:

"As the result of fiel-d audit the following adjustments are
being made:

Unexplained deposits are deen Isic]  to be unreported
i n c o m e .  1 9 8 0  -  $ 6 , 5 9 7  . 0 0 ,  1 9 8 1  -  $ 1 9 , 6 6 3 . 0 0 1 1

2, Pet i t ioners t inely f i led New York State incoue tax resident returns

for the years 1980 and 1981. On both returns Pedro Llvatez l lsted his occupa-

tion as unemployed and Vivian Alvarez llsted her occupatlon as clerk. For both

years pet i t ioners elected the standard deduct lon, c laimed f ive exemptions and

clained ent i t lement to a refund.

3. The AudLt Division performed a cash availability income audit of

pet i t ioners for the tax years 1980 and 1981. The cash avai labl l l ty lncome

audit is an audit which compares the taxpayerst sources of lncome with expendl-

tures of money or revenue. If the audlt reveals a higher amount of expenditures

than income, the di f ference is assessed as unreported income.

4. For the tax vear 1980 the Audlt Division determlned the foll-owJ-ng:

1 980
CASH OUT

Deposit to the Seamenr s Bank
Deposit to the Seamenr s Bank
Deposi t  to  the Seaments Bank
Deposi t  to  the Seamenfs Bank
Cash for Livlng Expenses
Total Cash Out

for Savings
for Savings
for Savings
for Savings

$  I  , 450 .00
1o ,848 .00

325.OO
861  .00

L7 ,582 .00
$31 ,066 .00
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CASIT IN

Federal Refund
. Wife's Salary -  Net

Tax Refund (New York State)
Withdrawal fron Seaments Savlngs Account
InlLthdrawal from Seamen I s Savlngs Bank
Withdrawal frorn Searnenfs Savings Bank
Rental Income Gross
i{oney Recelved from Aunt for Aluminun Sldlng
Total Cash In

Total Gash Out
DIFFERENCE $ 6 ,597  .  oo

5. The audltorts workpapers lndlcated under subcit le "Cash Inrt  for the

year 1980 a wlthdrawal from the Searnen's Savlngs Bank in the sum of $375.00.

In fact, the nithdrawalr as indicated ln the transcrlpt of actlvl.ty ln the

account,  l ras $31375.00. Therefore, the total  "Cash In" f lgure should have read

$27,469.00 ,  o r  a  d l f fe rence be tween "Cash In"  and "Cash Out "  o f  $3 '597.00 ,

6. With regard to cash l l .v ing expenses l lsced under subt l tLe ' rCash Outrr

for the year 1980, the audltor lncluded food, mortgage expense, aluminum

siding, t ransportat lon and heatLng expense whlch totaled $17,582.00. These

flgures are substantlated by taxpayers t Federal tax returns for the years ln

issue, the Federal Department of Labor Guldellnes for food expense, and other

records and documentatlon produced by the taxpayer. The heatlng exPense ltas

calculatecl by doubllng the heatlng expense clalrned for the rental property,

whlch r,ras one half of the taxpayers' residence.

7. I'or the tax year 1981, the Audit Divislon deternlneal the followlng

cash avai labl l ty of  pet l t ioners:

1 9 8 1
CASII OUT

$  1 ,000 .00
1  0 ,  940 .  00

154 .00
375 .00
500.  00

7 ,000 .00
3 ,300 .00
I , 2.00.00

$  24 ,  469  .00

Deposlt  to the Seamen's
Deposlt  to the Seamenrs
Deposit  to the Seaments
Cash Llvlng Expenses
Total Cash Out

SavLngs
Savlngs
Savings

Bank
Bank
Bank

$  1 ,881 .00
600  .00

13 ,733 .00
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CASII IN

Check from Father
Federal Tax Refund
State Tax Refund
tr l l fers Salary -  Net
Rental Income - Gross
Wlthdrawal- from Seaments Savings
Withdrawal from Seaments Savings
Total  Cash In

Total  Cash Out
DIFFERENCE

Bank
Bank

$  2 ,605 .00
648 .00
267 .00

3 ,408 .00
3, 3oo.  oo
L,627 .OO
I ,  300. o0

$13 ,155 .00

Cash living expenses for tbe year 1981 were calculated by the Audit Divislon

using the total  cost of  l iv ing fron 1980, $28,2L0,00, and subtract ing checks

wr i t ten  o f  $11,606.00  to  a r r l ve  a t  cash l i v lng  expenses  o f  $16,604.00 .  However ,

the Audit Divisi-on included in thls figure an expenditure for aluminum sidl.ng

in the sum of $2,400.00 which was not lncurred in the year 1981. Therefore,

the cash l iv lng expenses for the year 1981 should have been l lsted as $14'204.00

and t .he total  "Cash Out" f igure should have been $30'418.00. Hence, the

dif ferent ial  and the amount ul- t imately underreported should have been $17,263.00.

8. Pet i t lonersr representat ive contends that changes made by the Audlt

Division prior to the issuance of the Statement of Personal Income Tax Audit

Changes issued on Januarl  11, 1984 and the issuance of the Not ice of Def lc iency

dated l , Iarch 26, 1984 were without just i f icat l -on.

CONCLUSIONS OF LAW

A. That sect ion 689(e) of Art ic l -e 22 of the Tax Law and sect ion T46-189.0(e)

of Ti t le T of the Administrat ive Code of the Clty of New York both place the

burden of proof upon pet i t ioner,  except in three specif ical ly enumerated

lnstances, none of which is appl icable in this matter.

B. That petitioners have not sustained thel-r burden of proof to show that

during the years ln question their cash living expenses did not equal those
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determined by the Audlt Divlsion through taxpayerts own books and records.

Ilowever, pursuant to Findlng of Fact rr5rr, the Audit Divislon erred in transcribing

the wlthdrawals fron Seamen's Savings Account l lL-I622769. Said error fal led to

credl"t  the taxpayer with $3,000.00 ln wj. thdrawals. Pursuant to Flnding of Fact

"7",  for tax year 198I,  the Audlt  Divis lon is directed to nodify the cash

l lv ing expenses by $e,400.00, the value of the aluminum siding whlch was

erroneously included tn the cash llving expenses for 1981 even though it was

incurred in 1980.

C. That the petition of Pedro and Vivian Alvarez is granted to the extent

indicated in Conclusion of Law "8"; that the Audl-t Divislon ls directed to

recompute the amount shovrn due on the Notice of Deficiency consistent wlth the

conclusions reached herein; and that,  except as so granted, the pet i t lon is in

al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

AU6 I 4 1987 icqc)Ur^
PRESIDENT


