
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Don B.  & Sherry D.  Al1en

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Deternination or Refund of Personal Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Y e a r  1 9 8 0 .

AFFIDAVIT OF I"IAILING

State of  New York :
ss .  :

County of Albany :

David Parchuck/Janet l '1. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmlssion, that he/she ls over 18 years
of age, and that on the 18th day of June, 1987, he/she served the within not ice
of Decision by cert i f ied mai l  upon Don B. & Sherry D. A11en the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Don B. & Sherry D. Al len
136 Knickerbocker Rd.
Pit tsford, NY 14534

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to
l8th day

before me th is
of  June,  19_87.

i-ster oat
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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June 18, L987

Don B. & Sherry D. Allen
136 Knlckerbocker Rd.
Pit tsford, NY 14534

Dear Mr. & Mrs. Al len:

Please take notice of the Declsion of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnistratlve leveL.
Pursuant to sectlon(s) 690 of the Tax Law, a proceeding ln court to revlew an
adverse declslon by the State Tax Cornmission may be lnstituted only under
Artlcle 78 of the Clvil Practlce Law and Rulesr €rnd must be commenced ln the
Suprene Court of the State of New York, Albany County, wlthin 4 nonths fron the
date of this not lce.

Inqutries concerning the cooput,atlon of t,ax due or refund allowed ln accordance
wlth this decision nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2A86

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureauts Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

DON B. ALLEN and SHERRY D. ALLEN

for Redeterrnlnatlon of a Deftciency or for
Refund of Personal Incone Tax under Artlcle
22 of.  the Tax Law for the Year 1980.

DECISION

Petl t loners, Don B. Al1en and Sherry D. Al len, 136 Knlckerbocker Road,

Plt tsford, New York 14534, f l led a pet l t lon for redeternlnat lon of a def lc lency

or for refund of personal income tax under Artlcle 22 of the Tax Law for the

y e a r  1 9 8 0  ( F l l e  N o .  5 1 0 1 9 ) .

A hearlng was held before Tlnothy J. Alston, HearLng Officer, at the

off tces of the State Tax Co r lsslon, 259 Monroe Avenue, Roehestga, New York, on

September  15 ,  1986 a t  2 :45  P.M. ,  w i th  a l l  b r le fs  to  be  subn l t ted  by  Decembet  12 ,

1986. Pet i t ioner Don B. Al len appeared pro se and on behalf  of  hls wlfe,

Sherry D. Allen. The Audlr Divlsion appeared by John P, Dugan, Esg. (Janes

Del la  Por ta ,  Esq. r  o f  counse l ) .

ISSUES

I .

one-ha1f

r980 .

I I .

deductlon

Whether petltloners must pay a tax on an

of the net capltal galn deductlon clalued

"add-back" of one-f l f th of

on thelr Federal return in

Whether petitLoners must pay nlnlnum tax

clalned tn 1980.

on thelr net capltal galn
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FINDINGS OF FACT

1. 0n January 5, L984, the Audlt  Dlvls lon lssued to pet l t loners, Don B.

and Sherry D. Al len, a Not lce of Def lc iency for the year 1980 assert lng $7'032.78

ln addltlonal personal and mlnimum Lncome tax plus interest.

2.  Pet l t ioners f l led jolnt  State and Federal  returns for the year at

l ssue.

3. The tax asserted due hereln was premlsed upon the results of an audlt

of petitlonerst 1980 New York return and the basis of the deflclency, together

with the calculatlons pertalnlng theretor was set forth in a Statement of

Audlt  Changes issued to pet l t loners on October 29, 1983.

4. 0n their  1980 Federal  return, pet i t loners reported a net long-term

capltal  gain of $I57,646.00, and took a correspondLng 602 capltaL gain deduct lon

wi th  respec t  to  the  repor ted  ga ln  ($9a,588.00) .  For  S ta te  tax  purposes ,

petitloners reported the 407 of. net long-tern capltal galn subject to Federal

income tax ($63,058.00) as a component of thelr  New York adjusted gross income

(A.G. I . ) .  Pe tL t ioners  d id  no t  mod l fy  the l r  ca l -cu la t lon  o f  New York  A .G. I .  by

"addlng back" to A.G.I .  any port ion of thelr  Federal  capital  galn deduct ion.

Petltl.oners contended that they were not subject to the so-called capltal galn

"add-back" provlslon of sectlon 612 of. the Tax Law.

5. In lts calculatlon of the deflciency herel.n, the Audlt Divislon addecl

back  $15,764.60  to  pe t l t ioners '  New York  A .G. I . ,  resu l t lng  ln  an  inc rease ln

the capltal  gain component of petLt lonersr New York A.G.I .  f rom $63,058.00 to

$78,823.00 .  The bas is  fo r  th ls  ad jus tnent ,  as  se t  fo r th  ln  the  Sta tement  o f

Audlt Changes, was as follows:

"If you were entltled to a 607" net capltal galn deductlon ln
computlng your Federal adjusted gross lncome, Iou nust add 202 of
one-half of the net capltal gain ln computlng your total New York
lncome.tt
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6. Thls adjustment resulted ln $15,764.60 ln addlt lonal New York taxable

income to pet i t loners and, ul t lnately,  ln $4,198.74 of the def lc iency hereln.

7. Addlt lonal ly,  pet l t loners took the poslt lon that thelr  net capltal  galn

deduct ion of $94,588.00 was not an i tem of tax preference wlthin the meanlng of

sectlon 622 of the Tax Law. Consequently, they pald no New York mlnlmum lncome

tax on this deductlon.

8. The Audlt Dlvlsl-on contended that petltlonersf net capLtal galn

deductlon rdas an ltem of tax preference in 1980; and that therefore, this

deductlon, subsequent to nodlflcatlon, constltuted New York rnlnlmun taxable

lncome to pet l t loners. The Audit  Dlvls lonrs computat lons of pet i t loner€rr New

York ltens of tax preference and ntnimum income tax were as follows:

Itens of Tax Preference

Capltal Galns Deductlon
2OZ r{od.t fLcat ion (Tax Law S 622tbl  t4l)
New York Items of Tax Preference

$  94  ,5B8  .00
(_18 ,917 .60 )
$75  , 670 .40

Mlnlmun Income Tax

New York t tems of tax preference $751670.40
Less :  spec l f l c  deduc t lon  5 ,000.00
B a l a n c e  $ 7 0 ' 6 7 0 . 4 0
Less: New York State personal lncome tax after credits 23,436.40
MLnlmun taxable income $47,234.00

Srate MLnluum Tax Due G 6Z $ 2,834.04

9. The Federal Revenue Act of 1978 revlsed the Federal deduction for the

excess of net long-term capltal gain over net short-term capltal loss from 50

percent to 60 percent on al l  sales and exchanges made after October 31'  L978.

10. Sect lon 612(b) (11) of the Tax Law, as in effect dur lng the year at

issue'  nas amended by Laws of 1981 (ch 103, S 41) effect lve for taxable years

commencing on or after January 1, 1981. Thts new sect ion 6I2(b)(11) required

an "add-backtt  to New York A.G.I .  of  the excess, i f  any, of  the anount of the
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Federal capltal gain deductlon over sixty percent of such gal.n. The practlcal

effect of thls amendment was, of courser to ellmlnate the "add-back" to New

York A.G.I .  so long as the Federal  capital  gain deduct lon dld not exceed slxty

percent .

11. Petl.t,loners argued that the statut,e at issue made reference to taxpayers

who deducted one-half of thelr net capltal gain, not at Least one-half of such

galn. Consequently, inasmuch as they dld not deduct one-half of thelr net capltal

galn, petltloners clalmed that they should not be requlred to add back any portlon

of such galn. Moreover, petltloners argued, the statute called for the addlng

back of "one-f l f th of the amount so deducted" (Tax Law $ 6I2[b])  (enphasLs suppl led),

not one-flfth of one-half of net capltal galn, as was asserted hereln by the Audlt

Dlvls ion.

CONCLUSIONS OF LAW

A. That '  dur lng the year at issue, sect ion 6I2(a')  of  the Tax Law defLned

New York adjusted gross lncome as "federal adjusted gross lncome as deflned tn

the laws of the Unlted States for the taxable year, wlth the nodiflcatlons

spectf led ln this sectton."

B. That, wlth respect t,o nodiflcatlons lncreaslng Federal adjusted gross

lncome for purposes of determlnlng New York adjusted gross lncome ln 1980,

secElon  6 I2 (b) (11)  requ l red  the  addLt lon  o f  the  fo l low lng  to  Federa l  A .G. I . :

rfln the case of a t,axpayer who has deducted one-half of the amount
by whlch net long-tenn capltal galn exceeds net short-tern capltal
loss for the taxable year,  one-f l f th of the amount so deducted."

C. That the Audtt Divislon properly added back one-flfth of one-half of

pet l t ionersr net capital  gaLn. Pet l t lonersf argument in favor of a str ict ,

l l te ra l  ln te rpre ta t lon  o f  sec t lon  6L2(b)  ( l l )  l s  re jec ted ,  fo r  such an

lnterpretat lon would, ln effectr  rei lder sect lon 612(b) (1f)  a nul l l ty for the



-)-

period at lssue. It ls presumed, notwLthstandlng subsequent changes tn the

anount of the Federal capltal gain deductlon, that the legislature dld not

lntend such an anomalous result  (see 56 N.Y. Jur. ,  St,atutues, $ 212).  The

Audtt  Divls lonfs interpretat ion of this statute, whl le not ln preclse conformity

ht l th a str ict ,  l l teral  readlng thereof,  nonetheless produces a result  reasonably

within the meanlng of Tax Law $ 612(b) (11).

D. That the reasonableness of the Audit  Divls lonrs posl- t lon regarding

this sect ion may be seen Ln readlng sect lon 6L2(b) ( f l )  ln conjunct lon wlth Tax

Law $ 622(b)(4).  As noted prevlously,  dur lng the year at issue, Tax Law $

612(b) (11)  requ i red  an  add-back  to  New York  A .G. I .  o f  a  por t lon  o f  the  taxpayer rs

FederaL capital  galn deduct ion. Sect ion 622(b) (4) set forth the manner of

conputlng the capltal gai.n component of a taxpayerts ltems of tax preference

(I .T.P.) for purposes of the New York mlnlmum taxable lncome, and al lowed for

the reductlon of thls capltal galn component by subtracting from a taxpayerts

I .T.P. "one-f l f th of the net long-tern capital  galn deductLon'r .  Thus, under

the Audlt  DLvisionts interpretat lon, whl le a port lon of the capltal  gain

deduct lon ls added back to A.G.I .  r  a port ion ls also, ln effect,  deducted fron

the computation of mlnLmurn tax. Under petltlonersf lnterpretatlon, no portlon

of the capltal galn deductlon ls added back, and ln addltlon, a portlon of the

capital galn deduction remalns avallable to reduce the capital- galn component

of I .T.P. for mlnimum tax purposes. A readlng of these two sect lons tn conjunc-

tion thus makes clear the reasonableness of the Aucllt Dlvlsionrs lnterpretatlon

of Tax Law $ 6I2(b) (11) as opposed to that urged by pet l t loners herein. I t  ls

further noted that this Comrnlssion reached the saue conclusion as that reached

herein ln the Matter of Salvatote Zaffos and Mollle Zaffos (State Tax Co'nmlsslon,

F e b r u a r y  1 8 ,  1 9 8 6 ) .
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E. That,  durtng the year at issue, sectLon 601-4 of the Tax Law lmposed a

mlnl.mum lncome tax on che "New York mlnimum taxable lncoue" of each resldent

indivldual. Section 622(a) of the Tax Law deflned New York minlmum taxable

Lncome as ttthe sum of the items of t,ax preference as descrlbed in [Tax Law

S 622(b)1",  together wlth certaln reduct lons not relevant hereln. Sect ion

622(b),  in turn, def lned " i tems of tax preference" for purposes of Art lc le 22

as "the federal Ltems of tax preference as defined ln the laws of the United

Sta tes . . . fo r  the  taxab le  year " .

F. That,  dur ing the year at lssue, sectLons 55 and 55 of the Internal

Revenue Code lmposed an aLternat,ive mlnimum tax and a mlnlmum tax, respectively'

each of whlch requlred a calculatLon of ltems of tax preference to determlne a

taxpayerfs l labl l i ty under these respect lve sectLons.

G. That sectLon 57 of the Internal Revenue Code deflned items of tax

preference for purposes of IRC S$ 55 and 56. Included anong the itens of tax

preference was the net capltal gaLn deduction for the relevant taxable year

derermined under  secrLon L202 o f  rhe  Code ( IRC $  5Ttb l t9 l tA l ) .  Dur lng  the  year

at issue, the net capltal  gain deductton dld not const i tute an i tem of tax

preference for purposes of IRC $ 56 (the minlmum tax). The capital galn

deductlon dld, however, remaln an ttern of tax preference for purposes of IRC

S 55 (alternative rnLnLmum tax).

H. That the Audit  Divls ion properly determined that pet l t lonerst net

capltal  gain deduct lon of $94,588.00 was an l tem of tax preference wlthin the

meanLng of sectlor. 622(b) of the Tax Law and therefore properly determlned the

minlmuu lncome tax component of the deficleney herein. Section 622(b) makes

reference only to "the federal- ltems of tax preferenee, as deflned ln the laws

of the United States".  This sect lon does not distLngulsh between i tems of tax
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preference for purposes of the Federal mtntmum tax or the alternatlve minlmum

tax (see Matter of Bernard and Patr ic ia Goldsteln, State Tax Conmisslon, August 9,

1984).  For purposes of sect lon 622, l t  ls enough that the capital  galn deduct lon

was defLned Ln the Int,ernal Revenue Code as an item of tax preference. The fact

that, durlng the year at lssue, thls deductlon nas not an ltem of tax preference

for purposes of IRC $ 56, but rather, \ras an ltem of tax preference under IRC S 55,

does not cause the deductlon to be any less of an item of tax preference for

purposes of sectLon 622(b) of the Tax Law.

I.  That the petLt lon of Don B. Al len and Sherry D. Al len is ln al l

respects denied, and the NotLce of Def lcLency, dared January 5, 1984, ls

sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JUN 1 E 1987 PRESIDENT


