
STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of the Pet i - t ion

A1iAbul AFFIDAVIT OF MAILING

for Redetenninat ion of a Def ic iency or Revision
of a Determination or Refund of NYS Personal
Income Tax under Article 22 of the Tax Law and
New York City Personal Income Tax under Chapter
46, Ti t le T of the Administrat ive Code of the
Ci ty  o f  New York  fo r  the  Year  1981.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet 14. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comnission, that he/she is over 18 years
of age, and that on the 26th day of Mayr 1987, he/she served the withln not ice
of Decision by certLf led mai l  upon Abul H. A11 the pet i t ioner in the wlthin
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
vtrapper addressed as fol lows:

Abul H. A1i
22 Benton Court
Staten Island, NY 10306

of
H .

and by deposit ing same enclosed
post off ice under the exclusive
Servlce within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
26 th  day  o f  May,  L987.

i .n a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t ioner

forth on said rirrapper is the last known address

s te r  oa t
pursuant to Tax Law sect ion I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

rlay 26, 1987

Abul H. A11
22 Benton Court
Staten Island, NY 10306

Dear Mr. Al i :

Please take not ice of the DecisLon of the State Tax Commisslon enclosed
herewlth.

You have now exhausted your rlght of review at the admlnistrative level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law, a proceedlng ln court  to
revlew an adverse declsion by the State Tax Commlssion may be lnstituted only
under Artlcle 78 of the Clvll Practice Law and Rules, and must be coumenced in
the Supreme Court of the State of New York, Albany County, wlthin 4 nonths fron
the date of this not lce.

Inqulries concerning the conputatlon of tax due or refund allowed ln accordance
with thls declslon may be addressed to:

NYS Dept. Taxation and Finance
Audlt EvaluatLon Bureau
Assessment Revlew Unlt
Bulldlng /f 9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COIIOIISSION

c c : Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

ABUL IT. ALI

for Redeterninatlon of a Deflciency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Title T of the Admlnlstrative Code of the Clty
of New York for the Year 1981.

DECISION

Peti t ioner,  Abul H. Al i ,  22 Benton Court ,  Staten Island, New York 10306,

fl1ed a petltlon for redeterninatlon of a deflclency or for refund of New York

State personal income tax under Article 22 of the Tax Law and New York City

personal income tax under chapter 46, Tltle T of the Adnlnlstratlve code of the

Cl ty  o f  New York  fo r  the  year  1981 (F l le  No.  55882) .

A hearing was held before James Hoefer,  Hearlng Off lcer,  at  the off lces of

the State Tax Commlssion, Two World Trade Center, New York, New York, on

December  4 ,  19B6 a t  9 :15  A.M. ,  w i th  a l l  b r le fs  to  be  subml t ted  by  February  4 '

1987. Pet l- t loner appeared pro se. The Audit  Divl-s ion appeared by John P.

Dugan,  Esq.  ( I rw ln  A .  Levy ,  Esq. . ,  o f  counse l ) .

ISSUE

Whether pet i t loner effected a change of donlci le and resldent status to

the State and Clty of New York on or about March 15, 1981 or was he a dourlclllary

and resldent of New York for the ent lre 1981 tax year.

FINDINGS OF FACT

1. Pet l t loner hereln, Abul t { .  Al i ,  together wlth hls wife,  Saf la A11,

tinely filed a New York State and Clty of New York Resldent Income Tax Return
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for 1981 lndicat lng a f l l lng status of "Marr led f l l tng separately on one

re turn ' r .  0n  sa ld  re tu rn ,  pe t l t loner  d ld  no t  conp le te  l temt t (B) ' r  on  page 1 ,

Lndlcat lng that a change of resldent status occurred durlng 1981. Total  New

York income reported by pet l t ioner Abul H. ALl of  $33,151.00 and by Saf la A11

of $3,645.00 dtd not Lnclude the sum of $10,454.00, said amount represent lng

rrages earned by Mr. A11 whlle he was llvlng and working ln the State of West

Virginla.

2. 0n June 12, 1984, the Audlt  Dl-vls lon lssued a Statement of Audlt

Changes to pet i t loner and Saf la A11 for the 1981 tax year.  0n sald Statementr

the Audit  Dlvls lon (1) tncreased Saf la A11's New York lncome by $10,454.003

(t l )  decreased pet l t loner Abul H. A1lrs alLowable New York l temLzed deduct ions

f rom $17,19 I .00  to  $12,190.00 ;  and ( t t t )  a l loca ted  f l ve  exempt lons  to  pe t l t loner

and one exemption to Safla A11.

3. Based on the aforementl-oned Statement of Audlt Changesr the Audlt

Dlvis lon, on Septerober 14, 1984, lssued two not ices of def lc iency jolnt ly to

pet l t ioner Abul H. A11 and his spouse, Saf la A11. One not ice, whlch represented

tax a11eged1y due from Mrs. A11, determlned addlt lonal tax of $872.15, plus

Lnterest.  The other not lce, whlch represented tax al legedly due from Mr. A11'

assessed add i t lona l  tax  o f  $614.70 ,  p lus  ln te res t .

4.  On Februar!  6,  1985, the Audtt  Dlvls lon lssued to pet i t ioner Abul H.

A11 a not lce of c laim assert ing a greater def ic lency for the year 1981. The

not lce of c lain contained, lnter al la,  the fol lowlng explanat lon:

"The 1981 Notlce of Def ic l€rcfr  Assessment 1|A8406125013' has been
cancel led. This assessment was for the tax due computed as Mrs. Al i ts
New York State and City tax on our orLgLnal Statement of Audlt
Changes,  da ted  June 12 ,  1984.

The greater deficlency results from the following deterninatlon:
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1) The adjustments made for the di f ference in Federal  and State
incone should have been added to rYr. Allrs lncome, rather than
M r s .  A l t f s .

2) The total amount, of State and local income taxes lncluded ln
Federal ltentzed deductl-ons must be subtracted ln conputtng New
York Ltemlzed deduct lons.

3) No change of resldence or donlcile was effected, as you never
abandoned your New York residence, 22 Benton Court, Staten
Island and establlshed a new permanent resl.dence elsewhere.tt

5.  Slnce the Not lce of Deftclency issued ln the amount of $872.15 for

taxes alleged due from Mrs. A11 has been cancelled by the Audlt Dlvlsion and

slnce the not lce of c laLm of a greater def lc iency asserts that,  no addlt lonal

taxes are due from Mrs. Ali, the Audlt Divislon and Abul H. A11 agreed at the

hearing held herein that Mrs. Al-i ls not a party to this proceeding.

6. Fron 1973 to Octobet of 1977, pet i t ioner and hls spouse were donlcl l i -

aries and resldents of the State of West Virglnla. Due to changes ln the

condltlons of his enploynent, petltioner resigned hls posltlon ln trlest Virglnla

and moved to Staten Island, New York where he aceepted enployrnent wlth the

State of New York. Petlttoner and his famlly resided in a two-fanlly house in

Staten Island, New York which he had inltlally purehased tn 1975 for investment

purposes .

7. In November of 1980, pet l t ioner was offered and accepted a ful l - t lne,

permanent position as a staff psychlatrlst with the Southern Highlands Communlty

Mental  Health Center (herelnafter | tCentsrrt)  in Princeton, West Virglnia.

Petltlonerts salary at the Center was almost double the salary he was recelving

in New York.

8. In nld-December of 1980, pet l t ioner,  hls wlfe and one of hls two

children vacated the house Ln Staten Island, New York and moved to West Virginia.

The older of pet l t lonerts two chl ldren remalned in New York wlth Mrs. AlLrs
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sl.ster so that he could flnlsh out the school year. Petltloner and hls farnlly

moved al l  of  thelr  personal belongings to West Vlrginta.

9. Pet l t ioner did not sel l  the two-famlly house ln Staten Island, New

York or rent out the portlon of the house ttrat he and hls faully vacated

because both hls brother and his brother-ln-law were tnterested in purchasLng

sald house.

10. Upon leavlng New York, pet l t loner ( i )  resLgned hls postt lon wlth the

State of New York; (ii) withdrew all- of his contrlbuttons from the New York

State Employees' Retl.rement System and termlnated hls membershLp in sald

Systen; and (i11) closed out all of hls bank accounts Ln New York with the

exceptlon of one savlngs account whlch was uttl-lzed to make deposlts of rental

recelpts recelved frorn the portion of the two-fautly house whlch was rented.

11. Once in West Vlrglnia,  pet l . t loner and hts famlly took up resldence

wlth Mrs. A11's brother.  PetLt loner registered his autonobl le ln West VlrglnLa,

opened bank accounts in West Vlrglnla and began searchlng for a sultable house

to purchase.

12. Petltioner r,ras very close to entering lnto a contract for the purchase

of a resldence in West Vlrginla when he became dlsenchanted wlth hls enployruent

at the Center. Mr. A11 felt that certain representations nade to hlm at the

tlne he accepted employment at the Center were not belng honored and, after

several non-productlve meetings wlth the executlve dlrector of the Center,

petLt loner tendered hls reslgnat ion effect ive mld-March of 1981.

13. After consldering the posslbl l l ty of  establ lshlng a pr ivate pract lce

in l^Iest Vlrglnla, petltLoner elected to return to New York. PetitLoner and his

fanlly moved back to the two-famlly house ln Staten Island, New York on or

about, March 15, 1981, and Mr. A11 also returned to employment wlth the State of
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although not the sane position he held pr lor to his move to WestNew York,

Vlrglnla.

T 4 ,

fo r  1981

PetLt ioner f l led

reportlng thereon

an lncoue tax return with

wage lncome o f  $10,454.00

CONCLUSIONS OF LAW

the State of West Virglnla

a n d  a  t a x  d u e  o f  $ 1 7 9 . 0 0 .

A. That the personal income tax tmposed by Chapter 46, TLtLe T of the

Adnlnistrative Code of the City of New York ls by lts ordn terns tled lnto and

contains essent ial ly the same provislons as Art tc le 22 of the Tax Law. Therefore,

ln addresslng the lssues presented herein, unless otherwlse speclf led, al l

references to particular sectlons of Artlcle 22 shaLl be deened references

(though unclted) to the correspondlng sect ions of Chapter 46, TLt le T.

B. That sect lon 605(a) of the Tax Law, Ln pert inent,  partr  provides:

"(a) ResLdent lndl.vidual. A resident lndLvidual means an
indlvidual:

(1) who is dontcl le ln this state, unless (A) he malntalns no
permanent place of abode ln thls state, maintalns a permanent place
of abode elsewhere, and spends in the aggregate not more than thtrty
days of the taxable year ln thls state".

C. That rrto effect a change of donlclle, there must be an actual change

of resldence, coupled wlth an lntentLon to abandon the former doulcLle and to

acqu i re  another " .  Ae tna  Nat r l .  Bank  v .  Kramer ,  I42  App D lv  444 ( l s t  Depr t . ,

191 r ) .

D. That "the test of lntent \dlth respect to a purported new doniclle has

been stated as rwhether the place of habltatlon ls the pernanent home of a

person, with the range of sentlrnent, feellng and Permanent assoclat ion wlth l t t

A p p  D l v  8 7 6 ,  a f f d  2 9 3  N Y  7 8 5 ) . "(Mgt te r  o f  Bourne,  181 Mlsc  238,  246,  a f fd .  267

(Matcer of Bodf lsh v.  Gal lman, 50 AD2d 457.)

E. That Regulatlons of the State Tax Conmission provide:
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rrA domicile once establlshed contlnues until the person Ln
questlon moves to a nen location wlth the bona fLde lntentlon of
maklng hls fixed and permanent home there. No change of dornlcile
results from a removal to a oelr location lf the lntentlon ls to
remaln there only for a l ln i ted t ime" (20 NYCRR L02.2tdl t2l) .

F. That petltioner did incur a change of dornlclle from New York to West

Vlrglnla effect lve mld-Decenber of 1980. Pet l t loner has establ lshed that he

clearly intended to leave New York in 1980 and to move to West Virglnia.

Furthermore, his move to West Virglnla was a permanent conmltment, rather than

a move for a specified perlod or purpose, and hls work and resldence ln West

Vlrglnla was ended only by unforeseen conpllcatlons wlth his West Virglnla

enployer. Petltloner dLd, however, reacqutre a domiclle wlthln the State and

City of New York on or about March 15, 198I.

G. That petltioner was not donlclled ln or taxable as a resident of New

York State or New York Clty from January I ,  1981 through March 14, 1981.

Accordlngly,  pet i t ionerrs 1981 New York State and City personal lncome tax

llablltty ls to be recomputed on the basis that he was a resldent of the State

and City for the perlod March 15, 1981 to December 31, 1981 and a nonresldent

of New York for the rernainder of the year (see Tax Law $ 654; 20 NYCRR 148.1).

H. That since petitloner had no lncome from New York State or Clty

sources during the perlod of his nonresl.dence, he was not required to flle a

nonres ldent  re tu rn  fo r  sa ld  per lod  (see 20  NYCRR 148.1 tb1) .

I .  That  to ta l  New York  lncome repor ted  on  pe t l t toner rs  re tu rn  ($31,151.00)

properly reflects the lncome earned by petltloner durlng the perlod of hls New

York State and Clty residency. However, ln the computatlon of New York taxable

income, petltloner must apportlon to the resldent perlod New York ltenlzed

deduct tons  ($11,806.00)  and the  a l lowance fo r  persona l  exempt lons  ($ : ,750.00) .

In the lnstant matter, it ls appropriate to apportLon New York ltemized deductlons
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and personal exemptions based on a percentage determlned by placlng the number

of nonths in the resident perlod (10) over the total number of nonths ln the

taxab le  per tod  ( I2 ) .  (See 20  NYCRR L48.20 ta l [1 ] . )

J. That the petltlon of AbuL H. Ali is granted to the extent lndlcated ln

Conclusions of Law "G", "H" and "I", .ggpra,; that the Audlt Dlvlsion is dlrected

to recompute pet i tLonerfs 1981 l tabi l l ty conslstent with the declslon rendered

hereln; and that, except as so granted, the petitlon ls in aL1- other respects

den led .

DATED: Albany, New York

MAY 2 6 1987

STATE TAX COMMISSION

PRESIDENT

SSIONER


