
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Joseph Alagna AFFIDAVIT OF MAILING

f or Redetermi-natf-on of
of  a Determl-nat ion or
unde r  A r t i c l e ( s )  22  o f
f o r  t h e  Y e a r  1 9 7 9 .

a Defic iency or Revision
Refund of Personal Income

the Tax Law
Tax

State of  New York

County of Albany

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Comrniss i .on,  that  he/she is  over  18 years
o f  age ,  and  tha t  on  the  l l t h  day  o f  March ,  7987 ,  he /she  se rved  the  w i th in
not ice of  Decis ion by cer t i f ied mai l -  upon Joseph A1-agna the pet i t ioner  in  the
wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

Joseph Alagna
239 Spruce St .
W. Hempstead, NY 11552

and by deposi t i -ng same enclosed i -n a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice hr i th in the State of  New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
11 th  day  o f  March ,  L987.

Author ized to adminis ter  oaths
pursuant  to Tax Law sect ion 174

tha t  t he  sa id  add ressee  i s  t he  pe t i t i one r

forth on said \rrrapper is the last known address

.,/n,



STATE OF NEW YORK

STATE TAX CO}O{ISSION

In  the Mat ter  of  the Pet i t lon
o f

Joseph Alagna ATTIDAVIT OF MAILING

for  Redeterminat ion of
of  a Determinat ion or
unde r  A r t i c l e ( s )  22  o f
f o r  t he  Yea r  1979 .

a Def ic iency or  Revis ion
Refund of Personal Income

the Tax Law
Tax

S ta te  o f

County of

New York :
ss .  :

Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she is  over  18 years

of  age,  and that  on the l l th  day of  March,  1987,  he served the wi th in not ice of
Deci -s ion by cer t i f ied nai l  upon Louis F.  Brush,  the representat ive of  the
pet i t ioner  in  the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid wrapper addressed as fo l lows:

Louis F. Brush
101 Front  S t ree t
Mineo la ,  NY 1 i501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet l t ioner herein and that the address set forth on said htrapPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
1 lth day of March , 1987 .

Author ized to s te r  oa t
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
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."Iarch 11 , 19E7

Joseph Alagna
2 3 9  S p r u c e  S t .
i,l. Ilenpstead, NY II552

Dear l {r .  Alagna:

Please take not lce of the Decision of the State Tax Commlsslon enclosed
herewlth.

You have now exhausted your r ight of  revlew at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding i-n court  to revlew an
adverse declsion by the Srate Tax Comrnission nay be inst i tuted only under
Art ic le 78 of the Civl1 Pract ice Law and Rules, and must be commenced ln the
Supreme Court, of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concernlng the computat,i.on of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Flnance
Audit Evaluation Bureau
Assessment Revlew Unit
Bui ldlng /19, State Campus
Albany, New York 12227
Phone # (51E) 457-2066

Very truly yours,

STATE TAx COTIUISSION

cc: Taxing Bureau's Representat ive

Pet i t ioner  t  s  Representa t ive :
Louls F. Brush
I01  Fron t  S t ree t
Mlneo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
:

JOSEPH ALAGNA

for RedetermLnation of a Def ic iency or for
Refund of Personal Income Tax under Article 22 :
of  the Tax Law for the Year 1979.

:

DECISION

Peti t ioner,  Joseph Alagna, 239 Spruce Street,  West Hempstead, New York

LL552, f i led a pet i t ion for redeterminat lon of a def ic iency or for refund of

personal income tax under Art ic le 22 of.  the Tax Law for the year 1979 (Fi le No.

44367) .

On October 23, 1985, pet i t ioner waived a hearl-ng before the State Tax

CommLssion and agreed to subml-t thls natter for decislon based on the Audit

Dlvis ion f i .1e, as wel l  as a br lef  and addit ional documentat ion to be submitted

by  October  8 ,  1986.  A f te r  due cons ldera t ion  o f  the  record ,  the  Sta te  Tax

CommissLon hereby renders the fol lowing declsion.

ISSUES

I. Whether the Not ice of Def icLency was lssued without any basls and for

the sole purpose of extending the period of l in i tat ion on assessment.

I I .  Whether pet i t ioner has substant iated that he was engaged in a trade or

busLness during the year at lssue.

I I I .  Whether pet i t ioner has substant iated the character and amount of

business expenses claimed as deductions from gross income for the year at

i ssue.
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FINDINGS OF FACT

l .  Pet l t ioner,  Joseph Alagna, f i led a New York State Personal Income Tax

Resident Ret,urn for the year 1979. I I is wlfe,  Janet Alagna, f i led separately on

the same return. Pet i t ioner l isted his occupat ion as "I leat ing/Cool ing Tec'r .

2.  Pet i t ioner f i led a Schedule C, form 1040, for 1979 showing his maln

buslness act iv i ty as rrHeat ing & Cool ing Contract ' r .  The ScheduLe C reported

$37,492.00 in "Revenues" and the fol lowing expenses:

"Trave l  L4 ,580 G 181 =
Prospect ing
Telephone - inside
Postage,  B lue  Pr in t ,  Fees
Mater ials
Safety Equip.,  Gloves, Insulated Garments
Too ls
Dues, Memberships
Tax Prep.  Fees
Magazines, Newspapers
Metal  Cutt ing Accessories
Cleaniag Compounds
Telephone - outside
Rainwear
Arct ic Wear
Payments to Janet Alagna - Assistant
Test ing Solar I leat ing Devices

2 , 6 9 7
942
1 8 0
r62
248
507
603
850
100
38B
316
253
340
237
191

3 ,600
L ,247-l*3-f"

T h i s  r e s u l t e d  i n  a  n e t  p r o f i t  o t  $ 2 4 , 6 3 1 . 0 0 .

3 .  The ne t  p ro f i t  o f  $24,631.00  was repor ted  as  bus iness  income on

Schedule A of pet i t ionerrs New York personal income tax return. The sum of

$3,600.00 deducted on Schedule C as "Payments to Janet Alagna - Asslstant" I tas

included as'rOther income" on her New York State personal lncome tax return.

4. Attached to pet i t ionerts return was a Wage and Tax Statement issued by

Courter and Company, Incorporated, showing "Wages, t ips, other compensat l-on" of

$34,992.36. Federal  and State taxes and FICA were withheld. Also attached was

a Wage and Tax Statement issued by the Steanf i t ters Industry Securi ty Benef i t

Fund in the anount of $2,500.00. Federal ,  State and local taxes were shown
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as withheld. Both wage and cax stateuents were stamped with the legend 'rlncLuded

in Schedule Ctt ,  with an arrow poinr lng to thett l ' lages, tLps, other compensat iont ' .

5.  Petf- t , ioner also f i led a New York State Unincorporaued Business Tax

Return  to r  1979 showlng $24163I .00  in  ne t  p ro f i t .  F rom th ls  amount ,  $37,492.00

was repor ted  as  I ' sub t rac t ions"  resu lu ing  in  a  ne t  loss  o f  $12,861.00 .  The legend

"FICA Wages Included in ScheduLe Ctr was stamped on the return with an arrord

poi.nted between the two amounts. No tax \ras shor^m as due.

6. Pet i t ionerrs tax return was selected for examLnatlon along with those

of approxirnately 100 other lndivlduals on the basis that said returns had been

prepared by a part icular accountant, .  An lnvesuigat lon had dlsclosed that sald

accountant had consistently prepared returns on which an lndlvidual wlth wage

or salary income shown on wage and tax statements had reported said income as

business receipts on Federal  Schedule C. Departnent of Taxat ion and Flnance

audltors were directed to review the returns and to dlsal low claimed buslness

expense deduct,ions lf the taxpayer appeared to be an employee receiving wage or

salary income reported on wage and tax statements. Pet l t lonerfs claimed

Schedule C deduct ions were disal lowed on that basis.

7 .  On February  L ,1983,  the  Aud i t  D iv ls ion  issued a  Sta tement  o f  Aud l t

Changes to pet i tLoner and hls wlfe for L979 stat ing the fol lowing:

ttAs a salaried employeer 5rou are not a business entity and therefore
are not entitled to clalm Schedule C Deduct.ions as these expenses are
not ordinary and necessary to the productlon of lncome as an employee."

Accordingly,  the $12,851.00 tn ScheduLe C deduct ions were disal lowed result ing

in addit ional tax due of $1,558.90. Janet Alagnats income was reduced by the

$3,600.00 purportedly paid to her by pet i t ioner and her tax was reduced by

$301.98 .  Net  add i t lona l  tax  s ta ted  as  due was $1 ,256.92 .
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B. On Apri l  8,  1983, the Audit  DivLslon lssued to pet i t ioner a Not ice of

Def ic iency  fo r  L979 Ln  the  sum o f  $1 ,256.92  pJus  in te res t .

9. Pecitioner worked on the construction of the Shoreham Nuclear Power

Pl-ant at Shoreham, Long Island, stx days per week for fifty weeks during 1979.

The travel expenses claimed (Ftndlng of Fact "2") ate for travel to Shoreharn

from pet i t ionerrs home ln l {empstead and return.

10. PetLt ioner subrnLtted cancel led checks substant iat lng unLon dues of

$850.00  and tax  p repara t ion  fees  o f  $100.00 .

11. Pet, i t ioner contends:

(a) That the Notlce of Deficiency r.ras issued on an arbitrary and

capric ious basis just pr lor to the expirat lon of the period of l ln i tat lons on

assessment,  thus depriv lng pet i t , ioner of the opportunity to present subst,ant lat l .on

for the cl-aimed deductions;

(b) that petitioner ls one of a large group of taxpayers who were

seLected for spectal  scrut iny because their  returns had been prepared by the

same tax preparer; and

(c) that where petLtioner does not have cancel-led checks or other

receipts for certain expenses, the Department of TaxacLon and FLnance should

al low pet i t ioner a reasonabLe est imate of such expenses.

CONCLUSIONS OF LAI^I

A. That the Notice of Deficiency was properly lssued and was not arbitrary

or capricious. The return was patently erroneous and the Audlt Divlsion was

justified in disallowing the ScheduLe C business income and expenses. The

Notice of Def ic iency was preeeded by a Statement of Audlt  Changes and pet l t ioner

had an opportunicy to file an amended return claLning ernployee buslness expenses

as adjustments on Federal  Form 2L06, or as icemized niscel laneous deduct ions'

buc  d id  no t  do  so .
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B. That the fact that pet i t ionerrs return was selected for examinat, ion

because of certaln pract i .ces of his accountant is i r relevant.  PetLt ioner 's

l tabi l l ty depends solely on the facts adduced herein.

C. That pet i t ioner has not sustained his burden of proof under sect ion

589(e) of the Tax Law to show that he rtras engaged in a trade or buslness other

Lhan as an employee. Thus, expenses clained on Schedule C may not be deducted

under sect ion 62(I)  of  the Internal Revenue Code.

D. That pet i t ioner has substant iated $950.00 ln employee business

expenses which are deduct ible under sect lons 62(2) or 63(f)  of  the Internal

Revenue Code. The other expenses clairued have not been substantiated' as

pet i t ioner fai led to sustai-n his burden of proof under sect lon 689(e) of the

Tax Law to show either the charact,er or the amount of the clained expenses.

E. That excepc as provided in Conclusion of Law "D", the pet i t ion of

Joseph Alagna is denLed and t ,he Not ice of Def lc iency issued Apri l  8,  1983, as

modi f ied,  is  susta ined.

DATED: Albany, New York

MAR I 11997

STATE TAX COI,IMISSION

PRESIDENT

\\1.' -4
COMMISSI


