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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E W  Y C R K  T 2 2 2 7

February 3, L987

Chin  & Bros .  Serv ice  Sta t ion ,  Inc ,
3075 Boston Road
Bronx, New York L0469

Gentlemen:

Please take not lce of the Decision of the State Tax Coumission enclosed
herewith.

You have now exhaust.ed your rlght of review at the adrnlnistrative level.
Pursuant to sect ion(s) 1090 of the Tax Law, a proceedlng in eourt  to revte\r  an
adverse decision by the State Tax Cornmission may be inst i tuced only under
Art ic le 78 of the Civi l  PractLce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany Countyr within 4 months from the
date  o f  th is  no t lce .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this declsLon may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluatl-on Bureau
Assessment Review Unlt
Bui lding /19, Scate Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COI,UISSION

cc: Taxing Bureaufs Representat ive

Peti t ioner t  s Representat ive :
Lawrence E. Becker
l lcClung, Peters, Simon & Arensberg
4 l  S t a t e  S t .
Albany, NY 12207



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet l t lon

LIN C.  CHAN YUK H. CITAN

for Redeteruinatlon of a Deflcleacy or for
Refund of Personal Incone Tax under LrtLeLe 22
of the Tax Law and Chapret 46, TLtle T of rhe
Adnlnlstratlve Code of the Clty of New York for
the Years 1980 through 1982.

In the Matter of the Pet l t ion

o f

GUM J. CHIN ANd I'IARY Y. CHIN

for Redeternlnatlon of a Deficleacy or for
Refund of Personal Income Tax under Artlcle 22
of the Tax Law and Chapter 46, T1tle T of the
AdnlnLstratlve Code of the Clty of New York for
the Years 1980 through 1982.

DECISION

In the Mauter of the Petitlon

ot.

CHIN & BROS. SERVICE STATION, rNC. :

for Redeterminatlon of a Deftciency or for :
Refund of Corporatlon Franchlse Tax under
Art lc le 9-A of the Tax Law for the PerLods Ended:
December  31 ,1980,  December  31 ,  1981 and
December  31 ,  L982.  :

Pet l t looers'  Lln C. Chan and Yuk H. Chanr 82 East 208th Street,  Bronx, New

York 10467, f i led a pet l t lon for redetertr lnat lon of a def lc lency or for refuad

of personal Lncome tax under Artlcle 22 of the Tax Law and New York Clty

personal lncome tax under Chapter 45, Tlcle T of the AdrnlnLstratlve Code of the

Ct ty  o f  New York  fo r  the  Years  1980 th rough 1982 (F i le  No.  61937) .

o f

o f

aud
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Pet i t i -oners ,  Gum J .  Ch in  and {a ry  Y .  Ch in ,  82  Eas t  208th  St reeE,  Bronx ,

New York 10467, f i led a pet iEion for redetermlnaEion of a def ic lency or for

refund of personal income ta:< under Article 22 of. Ehe Tax Law and New York Ciry

personal income tax under Chapter 46, Ti t le T of the Admj.nistrat ive Code of che

Ci ty  o f  New York  fo r  the  Years  1980 chrough 1982 (F i le  No.  6 , f938) .

Pet i t ioner ,  Ch in  &  Bros .  Serv ice  SEat ion ,  Inc . ,  3075 Boston  Road,  Bronx ,

New York L0469, f i led a pet l t ion for redet,erminat icn of a def ic iency or fcr

refund of corporaEion franchise tax under Art ic le 9-A of the Tax Law for the

per iods  ended Decenber  31 ,  1980,  December  31 ,  1981 and December  31 ,  L982 (F i le

N o .  6 L 9 4 2 ) .

A consol idated hearing was held before Brlan L. FrLedman, i lear ing Off lcer '

at  the off ices of the State Tax Commission, Bui lding l l9,  W. A. I larr l rnan Cff lce

Campus '  A lbany ,  New York ,  on  September  3 ,  1986 a t  1 :15  P.M.  Pet l t ioners

appeared by McCl-ung, Peters and Simon, Esqs. (Lawrence E. Becker,  Esq.,  of

counsel) .  The Audit  Divls ion appeared by John P. Dugan, Esq. (Lawrence A.

Newman,  Esq. ,  o f  eounse l ) .

ISSUE

t^lhether peclt ions for redeterninat ion \rere t inely f i led.

FINDINGS OF FACT

1. 0n Apri l  6,  L984, statements of personal income cax audit  changes ware

issued to  pe t l t loner  L i -n  C.  Chan fo r  the  year  1980 and to  pe t iE ioner  L in  C.

Chan and Yuk i I .  Chan for the years 1981 and 1982 which asserted thatr  as a

resulu of an audit ,  addlt ional taxable incone had been derived by the taxpayers

from partnarships, estates and trusts and smal l  business corporacions. Accordingly,

on the saue date (Apri l  6,  L984),  the Audlt  Divis ion issued a Not ice of Def lc iency
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to Lin C. Chan in the amount of $4,798.52, plus penalty and lnterest,  for a

total  amount due of $6,757.80 for the year 1980, and a Not ice of Def lc lency to

Lln C. Chan and Yuk t l .  Chan ln the amount of $9,354.54, plus penalty and

in te res t ,  fo r  a  co ta l  amount  due o f  $11,973.61  fo r  the  year  198I  and Ln  the

amount of $7,863.90, plus penalty and tnterest,  for a gotal  amount due of

$8 ,989.74  fo r  the  year  L982.

2. On Aprll 6, L984 a Stat,ement of Personal Income Tax Audlt Changes was

lssued to pet i t ioners Gum J. Chin and Mary Y. Chin for the years 1980 aod 1981

aod an addltlonal StatenJnt of Personal Income Tax Audlt Changes was issued to

petltloner Gum J. Chtn for the year 1982 whlch assert,ed that, as a result of an

audlt, addltlonal jolnt taxable lncome had been derlved by the taxpayers for

the year 1980 and by Guo J. Chln for the year l98l and 1982, sald lncome having

been recelved fron partnershlps, estates and trusts and snall buslness corpora-

t ions. AccordingLy, on the sane dace (Aprl l  6,  1984),  the Audlt  Dlvis l .on

lssued three nocl.ces of def lc iency, one for each of the years 1980, 1981 and

1982, to Gum J. Chln and Mary Y. Chln, ln the amount of $5,384.51, plus penalty

and ln te res t '  fo r  a  to ta l  amount  due o f  $7 ,651.48  fo r  1980, ln  the  amount  o f

$9,477.05, plus peoalty and interest,  for a total  aoount due of $L2,239.48 for

the year 1981 and in the amount of $7,948.09, plus penalty and lnterest,  for a

to ta l  anount  due o f  $9 ,167.26  fo t  the  year  L982.

3. 0n February 22, L984, the Audlt  Dtvls loo lssued to Chln & Bros.

Servlce Scat lon, Inc.,  a Stagenent of Franchise Tax Asdic Changes for the years

1980' 1981 and 1982 whlch explalned thatr  l ts E result  of  a recent audlt ,

adjustrlent to petitloner's gross recelpts were betng nade and that, for the

yaar 1982, the Audlt  DLvlsion had computed pet i tLonerts tax slnce there l tas no

record of f t l ing for that year.  0n May 5, 1984, the Audlt  Dlvls lon lssued to
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Chln & Bros. Servlce Stat ion, Inc, three not l-ces of def lc lency, one for each of

the  per lods  end lng  December  31 ,  1980,  December  31 ,  1981 and December  31 ,  L982,

assert tng t ,ax due of $6,795.80, plus interest and addlt lons to tax, for a total

amounc due of $10,335.14 for the perlod endtng Decenber 3I,  1980, tax due of

$LL,447.90, plus interest and addltLons to cax, for a cotal  amount due of

$15,736.10  fo r  the  per lod  end lng  December  31 ,  1981 and tax  due o f  $10 '445.50 '

plus lnterest and addtt lons to tax, for a total  amount due of $15,540.49 fot

Ehe period endlng December 31, Lg82.

4. Petitl.oners lrere lnltlally represented by the flrn of Stanley Geller &

Assoclates, Accountants and more speclf lcal ly by Dr.  Stanley Gel ler of  sald

accountlng flrn. Dr. Geller appeared at the hearLng held herein and' on behalf

of  pecl t loners, stated the fol low{ng:

a. Upon receipt of  the not lces of def lc lency fron pet l-
tfooers, he went to the offlces of the Department of
Taxatlon and Flnance at Two tr{orld Trade Center' Nelt
York, New York and obtalned TA-11 petttlon forns;

b. 0n May 10, 1984, the pet l t loners came to Dr.  Gel lerrs
off ice to f t l l  out the pet i t lons and' at ,  that t lme, he
had petitioners execute powers of attorney whlch were
notar ized by one John R. Russo;

c. The nal l lng procedure tn Dr.  Gel ler 's of f ice l tas to
have the poscnan who oakes the daily nall dellver;r
take tbe outgotng naLl to the post offlcer slnce there
rdas no nal lbox wtthln the vtclnl ty of the off lca. Dr.
Gel lerts wlfe typed a coverlng let ter bearing Ehe date
l tay L7, 1984 and attached thereto copies of the
petltlons and powers of attorney.

d. It ls the usual practtce whenever Dr. Geller nal-ls
someching of lnportance to a governmental agency to
personally hand the plece of nall to the postman with
lnstructtons thaE he not lose tt. He presented the
aforesald letter wlth attachmeots to the postman on
elther May 17 or May 18, 1984.

e. A few nonths after mal l lng the aforesaid pet l t lons'
Dr. Geller began recelvlng notLces from the Tax
Conpliance Bureau of the Department of Taxatlon and
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FLnance concernlng paynent of the auounts alleged by
the Department to be due and owlng from petltloners.
Dr. Geller telephoned the Departnent l"n New York Ctty
and, on August 28, 1984, nrote a let ter to a Mr.
Barrett  of  the Departmentrs Whlte Plalns DistrLct
0fflce to complaln about the Tax Conpllance Bureau
notices and t,o nake hln aware that petitlons had been
f t led .

f .  Several  nonths later,  Dr.  Gel ler telephoned the
Departmenc to Lnquire about the status of this case
and, at that tine, lras cold that no petl"tions had ever
been rece lved.  On Decenber  11 ,  1984,  Dr .  Ge l le r
subnltted coples of the orlglnal documents Eo the Tax
Appeals.Bureau which were recelved on Decenber 19,
i 9 8 4 .

5. Dr.  Gel ler stated that,  on prtor occaslons, both ual l  sent from and

mall  sent to his off lce had been lost.

6.  The copLes of the pet l t lons sent to the Tax Appeals Bureau on December 11,

1984 and the coples lntroduced at the hearlng held hereln were phococoples of

page I of Forn TA-ll and, as guch, contalned nelther the slgnature of peticioners

nor the date signed by said pet l t ioners.

CONCLUSIONS OF LAW

A. Secclons 689(b) and 1089(b) of the Tax Law provtde that " fw] l thln

ninety days.. .  af ter the nal l tng of the not lce of def lc lency.. . ,  the taxpayer

nay fI1e a petltlon wlth the tax comulsslon for redecerninatlon of the deflctency.'r

B. That "(a)lf proceedlngs before the Comntsslon nust be coumenced by the

f l l l ng  o f  a  pe t t t l .on . . . . "  (20  NYCRR 60f .3 ta l . )  The fo l low l "ng  c lme l im l ta t lons

regardlng the f l l lng of a pet l t ion are provLded ln 20 NYCRR 601.3(c):

"Time llnltatLons. The petitlon Eust be flled wlthln the
t@rescribed by the appl lcable statutory
secttonsr 4od there can be no extenston of that tlne
l lnl tat lon. I f  the pet l t lon ts f i led by nal1, l t  must be
addressed to the partlcular operating bureau ln Albany, New
York. Wheo uailed, the petttLon w111 be deeued fl1ed on
the date of che Unlted States postmark stanped on the
envelope.t t
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C. That sect lons 1091(a) and 69f(a) of the Tax Law provtde'  tn pert lnent

Par t :

"Tluely nai l lng. --  I f  any return, . . .  pet i t ion, or other
document requlred to be fIled, or any paynent requlred to
be nade, l r l th in a prescrtbed pertod or on or before a
prescrlbed date under authority of any provlslon of thls
art icLe ls,  af ter such pertod or such date, delLvered by
Unlted St,ates nall to the Tax ConmLssl.on, bureau, offlce'
off{cer or person lrlth nhtch or wlth whom such documenc is
requ l red  to  be  f11ed. . . ,  the  da te  o f  che  Un i ted  Suates
postmark stemped on the envelope shall be deened to be the
date of del tvery.. . .  I f  any document or payment ls sent by
Unlted States registered oal l ,  such regLstrat lon shal l  be
prlna facLe evLdence that such document or paynent !ilas
del lvered to the tax conmlgslon, bureau, off ice, of f lcer or
person to which or to whom addressed. To the extent that
the tax co nlssion shal l  prescrtbe by regulat ion'  cert i f ied
mall nay be used ln lleu of registered nall under th{s
sec tLon. t l

D. That sect lon 691(a) and 1091(a) of the Tax Law are patterned after

Internal Revenue Code sectLon 7502, "TLmely Malllng Treated as TLnely Flllng

and Paying.rr  (Macter of Garofalo, State Tax Coumn., Septembet 28, 1983; Matter

of Mancuso, State Tax Connn.,  Septenbet 28, 1983.) Treasury Regulat lons

S 301 .7502-L(d)  (1 )  p rovLdes:

"Sect ion 7502 Ls not appl lcable unless the docunent is
deltvered by Unlted Scates raal l  t ,o the agency, off lcelr  ot
off tce with whtch tc le requlred to be f t1ed. t lowever,  l f
the document ls sent by reglstered oall or certlfied nall,
proof Ehat the docunenc rras properly registered or chat a
postmarked cert i f led uai l  senderrs recelpt l ras properly
issued therefor, and ehat the envelope or wrapper nas
properly addressed to such agency'  of f lcer,  or of f ice shal l
constiEuce prlma facle evldeace that the document was
de l ivered  to  such agency ,  o f f i cer r  o r  o f f l ce . r l

In Deutsch v. Co q' lssioner (599 Fzd 44 [ 2 d  C l r . ] ,  c e r t  d e n l e d ,  4 4  U S

1015), a pet i tLon addressed to the Tax Court  was never found

offered an affidavlt of his accouncant who clalned he rualled

statutory perlod. The Court  noced that "(w)here as here, the

$ 7502 is not l l teral ly appltcable, courts have consistent ly

and the taxpayer

lt wlthin the

excePtlon of

rejected test lnony
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or other evidence as proof of the actual

onit tedl  .  )

da te  o f  na l l lng . "  ( Id .  a t  46  lc i ta t lons

E. That ln Garofalo, supra and Mancuso, supra, Pet l t tons al leged to be

t inely naLled were never received by the State Tax Commisslon. The pet l t ioners'

representative, an attorney, testlfted to assembllng the Garofalo and Mancuso

petLt lons, s lgning the pet l t ioas and placlng each pet i t lon in an envelope.

Llkewise, hLs secretary test l f led to mal l lng these pett t lons wlthln the nlnety

day statutory perlod. The tax conrmlsslon held the fol lowLng ln both cases:

"That to be tinely, a petltion must be actually delivered
to the Tax Conmlsston wlthln ninety days after a deflclency
notice ls nalledr or 1t rnust be dellvered in an envelope
whlch bears a Unlted States postmark of a date wLthln the
ninety day pertod. The petltloners have oot shouldered
chelr burden of proof under Tax Law $ 689(e) to show that
the petitLon was dellvered to che Tax Conmlssion. Proof of
malllng by raglstered or certlfled matl was not shordn.
Proof of nal.llng by ordiaary nall does not satlsfy the
requlrement of provlng dellvery of ehe petttLon Eo the Tax
Comnlsslon. See Deutsch v. Commlssloner 599 F,2d 44 (2d
Cl r . ) r  cc f , t .  * t  ,  suE, i
Mancuso, supra.)

F. That petltloos iu the present matters were not recelved by the Tax

Appeals Bureau of the State Tax Conmlsslon untll December 19' L984' well beyond

th6 nlnety-day perlod prescrtbed by sect lons 689(b) and 1089(b) of the Tax Law.

G. That petltloners have not carrled their burden of proof under secttons

689(e) and 1089(e) of the Tax Law to show that cheir  or lglnal  petLt lons were

ttnely del lvered. Although pett t lonersr accountant,  Dr.  Stanley Gel ler '

test l f led that sald pet l t lons were nal led on May 17 or 18, 1984, proof of

ordlnary matllng does not satl"sfy the requlrement of provlng dellvery of the

pet l t lons to the State Tax Cornmisslon. (Garofalo, . rygi  Moreover,  supra.)

H. That copies of unslgned and undated petitlons, recelved by the Tax

Appeals Bureau on December 19, L984, were not t tnely f i led,
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I .  That the pett t lons of Lln C. Chan and Yuk t{ .  Chan, Guu J. Chln and

Mary Y. Chln and Chin & Bros. Servtce StatLon, Inc. are denled and the not lces

of deftctency lssued on Apri l  6,  1984 co Lin C. Chan and Yuk H. Chan and to Gum

J. Chln and Mary Y. Chln, and the not lces of def ic lency lssued on May 5, 1984

to Chln & Bros. Servtce Stat lon, Inc. are hereby sustalned.

DATED: Albany, New York

FtB + 3 i'tg?_

STATE TAX COMMISSION



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter

L i n  C .  &

o f  t he  Pe t i t i on
o f

Yuk H. Chan AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law and Chapter 46, Ttt le T of the
Administrat ive Code of the City of New York
for the Years 1980 - L982.

State of  New York :
ss .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Connission, that he/she ls over 18 years
of age, and that on the 3rd day of February, 1987, he/she served the within
not ice of Decision by cert i f ied mai l  upon Lin C. & Yuk H. Chan the pet i t ioner
in the wl- thin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Lin C. & Yuk H. Chan
82 East 208th St,reet
Bronx, NY 10467

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner
herej -n and that  the address set  for th on said wrapper is  the last  known address
o f  t he  pe t i t i one r .

Sworn to before me this \
, ,  . r ,  . \

-  . r r , r i  I  l l l  \ J t i c . " t3rd day.of. Fe

; l
!

, )

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter

Gum J. &

of  the
o f

Mary Y.

Pe t i t i on

Chin AFFIDAVIT OF' I'{AILING

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcIe 22
of the Tax Law and Chapter 46, Ti t le T of the
Administrat ive Code of the City of New York
fo r  the  Years  1980 -  1982.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enpl-oyee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 3rd day of February, 1987, he/she served the within
not ice of Decision by cert i f ied mai l  upon Gum J. & I ' fary Y. Chin the pet l t ioner
ln the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Gum J. & Mary Y. Chin
82 East  208th  St reer
Bronx, NY L0467

and by deposit l -ng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said rdrapper is the last known address
of  the  pe t i t ioner .

t \
' \

r  |  )  /  r  \  , .
Sworn to before me th is
3rd day

Author ized to adminis ter  oaths
Tax Law sect ion 174pursuant to



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of
o f

Chin & Bros. Service

lhe  Pet i t ion

Sta t ion ,  Inc . AFFIDAVIT OF MAILING

for Redeterminat lon of a Def ic iency or Revision
of a Determinat ion or Refund of Corporat ion
Franchise Tax under Art ic le(s) 9-A of the Tax
Law fo r  rhe  Per iods  Ended 12 /3 I /1980,  12 /3 I /8 I
a n d  L 2 / 3 L / 8 2 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnission, that he/she is over 18 years
of age, and that on the 3rd day of February, 1987, he/she served the within
not ice  o f  Dec is ion  by  cer t i f ied  mai l  upon Ch in  &  Bros .  Serv ice  Sta t ion ,  Inc .
the pet i t ioner in the wi- thin proceedlng, bY enclosi-ng a true copy thereof in a
securely sealed postpaid l rrapper addressed as fol lows:

Ch in  &  Bros .  Serv ice  Sta t lon ,  Inc .
3075 Boston Road
Bronx, New York 10469

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv lce wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address

Sworn
3rd da

to  before me th is
of February, 98

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the MatEer of
o f

L ln C.  & Yuk

the Pet i t ion

H. Chan AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic lency or for
Refund of Personal Incone Tax under AxtIcLe 22
of the Tax Law and Chapter 45, Tl- t le T of the
Administrat ive Code of the City of New York
fo r  the  Years  1980 -  1982.

Srate of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she i .s an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 3rd day of February, L987, he served the within not j-ce
of Decision by cert i f ied mai l  upon Lawrence E. Becker,  the representattve of
the pet l t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid r^rrapper addressed as fol lows:

Lawrence E. Becker
l" lcClung, Peters, Slmon & Arensberg
4 1  S t a t e  S t .
Albany, NY L2207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
l-ast known address of the representattve of the pet i t ioner.

Sworn
3rd da

Eo before me th is

r1 o ' a s t e r  o a t

1 ( )
; l \

j i L i , t \ -  / ) l  Y \ ' t t i ' !, i

Pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Gum J. & Mary Y.

Pet i t ion

Chin AFFIDAVIT OF },IAILING

for Redeterminat ion of a Def ieiency or for
Refund of Personal Income Tax under LrtLcLe 22
of the Tax Law and Chapter 46, Ti t le T of the
Admlnistrat ive Code of the City of New York
for the Years 1980 - 1982.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmission, that he/she is over 18 years
of age, and that on the 3rd day of Februaryr 1987, he served the within not lce
of Decision by cert i f ied mai l  upon Lawrence E. Becker,  the representat lve of
the pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Lawrence E. Becker
McClung, Peters, Simon & Arensberg
4 1  S t a t e  S t .
Albany, NY I22O7

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusLve care and cust,ody of the United States Postal
Service within the State of New York.

That  deponent  fur ther  says that  the said addressee is  the representat tve
of  the pet i t ioner  here in and that  the address set  for th on said l^r rapper is  the
last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me this
3rd day of February, 1

thorjz to adminis ter  oat
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In

Chin &

Ehe Matter  of
o f

B ros .  Se rv i ce

the Pet i t lon

S ta t i on ,  I nc . AFFIDAVIT OF },IAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Corporat ion
FranchLse Tax under Art ic le(s) 9-A of the Tax
Law fo r  the  Per iods  Ended L2 /3 I /  1980,  I2 |3L /8L
a n d  1 2 / 3 1 / 8 2 .

State of  New York :
ss .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Cornrn iss ion,  that  he/she is  over  18 years

of  age,  and that  on the 3rd day of  February,  1987,  he served the wi thLn not ice

of  Decis ion by cer t i f ied mai l  upon Lawrence E.  Beckerr  the representat ive of
the pet i t ioner  in  the wi th in proceeding,  by encl -os ing a t rue copy thereof  in  a
seeurely  sealed postpaid hrrapper addressed as fo l lows:

Lawrence E.  Becker
McClung,  Peters,  Simon & Arensberg
4 1  S t a t e  S t .
Albany,  NY L2207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wraPper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
sra 

//zAuthor Ed adminis ter  oaths
pursuant to Tax Law sect i-on 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O Y M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 3, L987

Lin C, & Yuk I1. Chan
82 East  208th  St ree t
Bronx, NY 10467

Dear  Mr .  &  Mrs .  Chan:

Please take not ice of the Decision of the State Tax Conuisslon enclosed
herewlth.

You have now exhausted your right of review at the adnlnistrative level.
Pursuant Eo sect ion(s) 690 and 1312 of the Tax Law, a proceedlng in eourt  t ,o
review an adverse decislon by the State Tax Cornmisslon oay be institutecl only
under Art ic le 78 of the Civi l  Pract lce Law and Rules, and must be commertced in
the Supreme Court of  the State of New York, Albany County, within 4 months fron
the date of thLs not, ice.

Inqulries concerning Ehe conputation of tax due or refund all-owed in accordance
wirh this decislon may be addressed to:

NYS Dept.  Taxat ion and Flnance
Audit Evaluation Bureau
Assessment Review Unlt
Bui lding #9, State Carnpus
Albany, New York L2227
Phone # (518) 457-2086

Very cruly yours'

STATE TAX COM}IISSION

cc: Taxing Bureaurs Representat ive

Peti t , ioner I  s Representat ive :
Lawrence E. Becker
McClung, Peters, Sinon & Arensberg
4 l  S t a r e  S t .
Albany, NY 12207



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 3, L987

Gum J. & Mary Y. Chin
82 East  208th  St ree t
Bronx, NY 10467

Dear  Mr .  &  Mrs .  Ch ln :

Please take not ice of the Decision of the State Tax Coumission enclosed
herewlth.

You have now exhausted your right of revlew at the adminlstratlve level.
Pursuant to sect ion(s) 690 and 1312 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed ln aceordance
with this deci .s ion may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Revlew Unlt
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COM"TISSION

cc: Taxing Bureaurs Representat ive

Peti t ioner t  s Represent,at ive :
Lawrence E. Becker
McClung, Peters, Simon & Arensberg
4 1  S r a t e  s t .
Albanyr NY 12207



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O U U I S S I O N

A L B A N Y ,  N E W  Y C R K  L 2 2 2 7

February 3, 1987

Chin  & Bros .  Serv ice  Sta t ion ,  Inc .
3075 Boston  Road
Bronx, New York 10469

Gent lemen:

Please take not lce of  the Decis ion of  the State Tax Conmission enclosed
herewl th.

You have now exhausted your right of revlew at the administrative level.
Pursuant to sect ion(s) 1090 of the Tax Lanr,  a proceeding in court  to revlew an
adverse decision by the St.ate Tax Comrnission may be instLtuted only under
Art ic le 78 of the Clvi l  Pract ice Law and Rules, and must be cornmenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months fron the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluation Bureau
Assessment Review Unit
Bui ldlng /19, State Campus
Albany, New York L2227
Phone / /  (518) 457-2086

Very truly yours,

STATE TAX CO}IuISSION

cc: Taxing Bureauts Representat lve

Peti t ioner t  s Representat ive :
Lawrence E. Becker
McClung, Peters, Simon & Arensberg
4 l  S r a r e  S t .
Albany, NY 12207



STATE OF NET YORK

STATE TAX COMMISSION

In the l{atter the Petltton

LIN C. CHAN YUK H. CTTAN

for Redetermlnatlon of a Defl.clency or for
Refund of Personal Income Tax under LrtLele 22
of the Tax Law and Chaptet 46, Tltle T of the
Adml"nistrattve Code of the City of New York for
the Years 1980 chrough 1982.

In the Matter of the PetltLon

o f

GUM J. CI{IN and I(ARY Y. CHIN

for Redeternl"natLon of a Deflciency or for
Refund of Personal Income Tax under LttLcLe 22
of the Tax Law and Chaptet 46, Tltle T of the
Admlnlstratlve Code of the Cl.ty of New York for
the Years 1980 through 1982.

DECISION

In the Matter of the Pet l t lon :

o f :

CHIN & BROS. SERVICE STATION, INC. :

for Redetermlnatlon of a DefLcl.ency or for :
Refund of Cotpotatlon Franchise Tax under
Article 9-A of the Tax Law for the Perlods Ended:
December  31 ,1980,  December  31 ,  1981 and
December 31, L982. :

Pet l t ioners, Lln C. Chan and Yuk I I .  Chan, 82 East 208th Street,

York 10467, f l led a pet l t lon for redeternlnatton of a def lc lency or

of personal lncome tax under Artlcle 22 of the Tax Law and New York

personal lncome tax under Chapter 46, Tltle T of the AdntnlstratLve

City of New York for the Years 1980 through 1982 (Fl le No. 61937).

o f

o f

and

Bronx, New

for refund

Clty

Code of the



-2-

Peti t ioners, Gum J. Chin and Mary Y. Chln, 82 East 208th Street,  Bronx,

New York 10467, f i led a pet i t ion for redetermlnat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law and New York CLty

personal income tax under Chapter 46, Title T of the Adrninlstrative Code of the

Ci ty  o f  New York  fo r  the  Years  1980 th rough 1982 (F i1e  No.  61938) .

Pet i t ioner ,  Ch in  &  Bros .  Serv ice  Sta t lon ,  Inc . ,  3075 Boston  Road,  Bronx ,

New York 10469, f i led a pet i t ion for redeterminat ion of a def lc iency or for

refund of corporati.on franchlse tax under Article 9-A of the Tax Law for the

per iods  ended December  31 ,  1980,  December  31 ,  1981 and December  31 ,  1982 (F l le

No.  61942) .

A consol idated hearlng was held before Brlan L. Fr iedman, Hearing Off icer '

at  the off ices of the State Tax Commisston, Bul lding l l9,  W. A. Harr lman Off ice

Campus,  A lbany ,  New York ,  on  September  3 ,  1986 a t  1 :15  P.M.  Pet i t ioners

appeared by McClungr Peters and Simon, Esqs. (Lawrence E. Becker,  Esq.,  of

counsel) .  The Audit  Dl-vis ion appeared by John P. Dugan, Esq. (Lawrence A-

Newman,  Esq. r  o f  counse l ) .

ISSUE

Whether pet i t lons for redeterminat ion were t imely f l led.

FINDINGS OF FACT

1. 0n Apri l  6,  1984, statements of personal income tax audit  changes were

issued to pet i t ioner Lin C. Chan for the year 1980 and to pet i t ioner Lin C.

Chan and Yuk H. Chan for the vears 1981 and 1982 which asserted thatr  8s I

result  of  an audit ,  addit ional taxable lncome had been derived by the taxpayers

from partnerships, estates and trusts and snal l  business corporat lons. Accordlngly '

on the same date (Apri l  6,  1984),  the Audit  Divis ion lssued a Not ice of Def ic iency
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to LLn C. Chan ln the amount of $4,798.52, plus penalty and Lnterest,  for a

total  amount due of $6,757.80 for the year 1980, and a Not l"ce of Def icLency to

Lln C. Chan and Yuk H. Chan ln the amount of $91354.54r plus penalty and

ln te res t ,  to r  a  to ta l  amount  due o f  $11,973.6L  fo t  the  year  1981 and Ln  the

amount of $7,863.90, plus penalty and tnterest,  for a total  amount due of

$ 8 , 9 8 9 . 7 4  f o t  t h e  y e a r  1 9 8 2 .

2. On AprLl 6, 1984 a Statement of Personal Income Tax Audtt Changes wae

lssued to petLtloners Gum J. Chln and Mary Y. Chin for the years 1980 and 1981

and an addltlonal Statenent of PersonaL lncome Tax Audlt Changes was lssued to

petitl.oner Gum J. Chln for the yeat L982 whlch asserted that, as a result of an

audlt, addltlonal jolnt taxable lncome had been derlved by the taxpayers for

the year 1980 and by Gum J. Chln for the year 1981 and 1982, saLd lncome havlng

been received from partnershlps, estates and trusts and small business corpora-

t lons. Accordlngly,  on the same date (Aprl l  6,  1984),  the Audlt  DLvlslon

lssued three not lces of def lc l€nclr  one for each of the years 1980, 1981 and

L982, to Gum J. Chin and Mary Y. Chl"n, ln the amount of $5,384.51, plus penaLty

and lnterest,  for a total  anount due of $7 165I.48 for 1980, ln the amount of

$9,477.05, plus penalty and lnterest,  for a total  amount due of $12,239.48 for

the year 1981 and ln the amount of $7,948.09, plus penalty and tnterestr  for a

total  auount due of $9,167.26 fot the year 1982.

3. 0n Februaty 22, 1984, the Audlt  Dlvis ion issued to Chln & Bros.

Servlce Station, Inc. r a Statement of Franchlse Tax Audlt Changes for the years

1980, 1981 and 1982 whlch explalned that,  as a result  of  a recent audlt ,

adjustment to pet l tLonerrs gross recelpts were being nade and that,  for the

year 1982, the Audlt Dlvlsion had computed petltionerrs tax since there was no

record of f i l - tng for that year.  0n May 5, 1984, the Audlt  Divls l"on issued to
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Chln & Bros. Servlce Stat lon, Inc. three not lces of deftctency, one for each of

the periods endlng December 31, 1980, December 31, 1981 and December 31, L982,

assert ing tax due of $61795.80, plus interest and addlt lons to tax'  for a total

amount due of $10,335.14 for the perlod endl"ng December 31, 1980' tax due of

$11,447.90, plus tnterest and addltLons to tax, for a total  amount due of

$15,736.10  fo r  the  perLod end lng  December  31 ,  1981 and tax  due o f  $10 '445.50 ,

plus tnterest and addlclons to cax, tor a totaL amount due of $15,540.49 fot

the perlod endtng December 31, L982.

4. Pecittoners were 1nttlaL1-y represented by the flrn of Stanley GelLer &

Assoctates, Accountants and more specLf lcal- l -y by Dr.  Stanley Gel ler of  sald

accountlng ftrn. Dr. Geller appeared at the hearlng held hereln and' on behalf

of  pet l t lonersr sLat€d the folLowtng:

a. Upon recelpt of the notices of deflcLency from peti-
tioners, he went to the offlces of the Department of
Taxatlon and Flnance at Two World Trade Center, New
York, New York and obtained TA-11 petltlon forms;

b .  on  May 10 ,  1984,  the  pe t l t loners  came to  Dr .  Ge l le r rs
off lce to f l1 l  ouc the pet l t lons and, at that tLme' he
had petitioners execute powers of attorney whlch were
notar lzed by one John R. Russoi

c.  The nal l l "ng procedure ln Dr.  Gel ler 's of f l "ce nas to
have the postman who makes the dally naLl dellvery
take the outgolng nall to the post offlce, slnce there
was no matlbox within the vlclnity of the offlce. Dr.
Gel lerrs wLfe typed a coverlng let ter bearing the date
May 17, 1984 and attached thereto copies of the
petltions and powers of attorney.

d. It ls the usual practtce whenever Dr. GeLler malls
something of tmportance to a governmental agency to
personally hand the piece of mail to the postnan wlth
Lnstruct lons that he not lose Lt.  He presented the

' aforesaid letter lrlth attachments to Che postman on
elther May 17 or M6y l$,  1984.

e. A few months after malling the aforesald petLttonsr
Dr. Geller began recel.vlng notLces fron the Tax
Conpltance Bureau of the Department of Taxation and
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Flnance concernlng paynent of the amounts alleged by
the Department to be due and owing from petLtloners.
Dr. Geller telephoned the Department ln New York Clty
and, on August 28, 1984, wrote a let ter to a Mr.
Barrett  of  the Departnentfs Whl. te PlaLns Dlstr lct
Offlce to complain about the Tax Coropllance Bureau
nottces and to nake hin aware that petltions had been
f l led .

f . .  Several  months laterr Dr.  Gel ler telephoned the
Department to lnqutre about the status of thLs case
and, at that tfune, was told that no petitions had ever
been received. On December 11, L984, Dr.  Gel ler
subnltted coples of the orlglnal documents to the Tax
Appeals Bureau which were received on December 19,
1  9 8 4 .

5. Dr.  Gel ler stated that,  on pr l"or occaslons, both nal l  sent from and

mal. l  sent to his off ice had been lost.

6. The coples of the petltlons sent to the Tax Appeals Bureau on December 11,

1984 and the coples introduced at the hearlng held hereln were photocopies of

page 1 of Form TA-11 and, as such, contalned neLther the signature of petitioners

nor the date signed by satd pet l t loners.

CONCLUSIONS OF LAI^]

A. Secttons 689(b) and 1089(b) of the Tax Law provl"de that " lw] l thtn

nl.nety days.. .  af ter the mai l l "ng of the not lce of def lc ieacy.. . '  the taxpayer

rnay flle a petltl"on wLth the t,ax commtssLon for redeterninatlon of the deflclency.'r

B. That "(a)11 proceedlngs before the Connisslon must be comenced by the

f l l l ng  o f  a  pe t i t lon . . . . "  (20  NYCRR 501.3 [a ] . )  The fo l low lng  t l .ne  l lnL ta t ions

regardlng the f l l lng of a pet l t ion are provided ln 20 NYCRR 601.3(c):

"Ttme lLmltatlons. The petltton must be ftled wlthln the
t@rescribed by the appllcabLe statutory
sectLons, and there can be no extenslon of that tl"ne
l lni tat lon. I f  the pet l t l .on ts f l led by nai l ,  t t  must be
addressed to the partlcul-ar operating bureau ln Albany, New
York. When nailed, the petltlon w111 be deemed fl1ed on
the date of the Unlted St,ates postmark stanped on the
envelope. t t
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C. That sect lons 1091(a) and 691(a) of the Tax Law provLde, in pert lnent

par t :

"Timely nal l lng. --  I f  any return, . . .  pet l t lon, or other
document requtred to be ftl-ed, or any payment requl.red to
be made, wlthLn a prescr lbed perlod or on or before a
prescrLbed date under authority of any provlslon of thls
art tc le Ls, af ter such perlod or such date, del tvered by
Unlted States rnal l  to the Tax Co 'ntssion, bureau, off l "ce,
offlcer or person with !ilhLch or wlth whom such docunent ls
requt red  to  be  f t led . . . ,  the  da te  o f  the  Un l ted  Sta tes
postmark stamped on the envelope shall be deened to be the
date of de1l"very.. . .  I f  any document or payoent Ls sent by
United States reglstered nai l ,  such reglstrat lon shal l  be
prlma facle evldence that such document or payment was
del lvered to the tax commLsslon, bureau, off lce, of f l "cer or
person to whLch or to whom addressed. To the extent that
the tax cornmLsslon shall prescrlbe by regulatlonr certlfied
rnail may be used ln lLeu of reglstered nall under this
sec t lon . t t

D. That sect lon 691(a) and 1091(a) of the Tax Law are patterned after

Int,ernal Revenue Code sectlon 7502, 'rTimely Malllng Treated as Tlmely Flllng

and Paytng." (Matter of  Garofalo, State Tax Conmn., Septenber 28, 1983; Matter

of Manquse, State Tax Conmn., September 28, 1983.) Treasury Regulaclons

S 301 ,7502- I (d )  (1 )  p rov ldes :

rrsectlon 7502 ts not appll"eable unless the docunent ts
del lvered by United States mai l  to the agency, off lcerr of ,
offlce wLth whlch lt ls requLred to be flled. However, tf
the document Ls sent by registered nal1 or certlfLed nall'
proof that the document was properly registered or that a
postmarked certifled naLl senderrs tecetpt ltas properly
issued therefor, and that the envelope or wrapper was
properly addressed to such agency'  of f lcer,  or of f lce shal l
constltute prlua facle evl"dence that the docuuent was
del lvered to such agency'  of f lcer,  or of f lce."

In Deutsch v. Conmlssioner (599 FZd 44 [2d Ctr.  ] ,  cert denled, 44 Us

1015),  a pet l" t ton addressed to the Tax Court  was never found

offered an affidavlt of hls accountant who clal"med he nalled

statutory period. The Court  noted that ' r (w)here as here, the

$ 7502 is not l i teral ly appl lcabl€r courte have conslstentLy

and the taxpayer

lt wlthLn the

except lon of

rejected test lnony
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actual date of mail lng." (Id. at 46 lcitaclons

onit tedl  .  )

E. That ln Garofalo, and Mancuso, supra, pet i t lons al leged to be

Tax Conmlsslon. The pet l t loners'Eimely nailed were never received by the State

representatl-ve, an attorn€fr testlfted to assembllng the Garofalo aud Mancuso

petltLons, signlng the petltLons and placing each petltlon in an envelope.

Likewl.se, hl.s secretary testified to nalllng these petltlons wlthln the nlnety

day statutory perlod. The tax commission held the followl"ng ln both cases:

"That to be tlnely, a petltton must be actually dellvered
to the Tax Conmtssl"on wlthin nlnety days after a deficleney
notice ls mailed, or lt must be del-lvered ln an envelope
whlch bears a United States postmark of a date wlthln the
nLnety day perlod. The petttloners have not shouldered
their  burden of proof under Tax Law $ 689(e) to show that
the petitlon was deLivered to the Tax Coumlsslon. Proof of
nallLng by reglstered or certlfled mal"l was not shown.
Proof of nalllng by ordlnary nal1 does not satlsfy the
requirement of provlng dellvery of the petitloo to the Tax
Co 'nission. See Deutsch v. Commissioner 599 F.2d 44 (2d
Clr.), cerr. E'"nt , .ggp,Ei
Mancusor supra.)

F, That petltlons ln the present matt,ers were not recel"ved by the Tax

Appeals Bureau of the State Tax Cornmlsslon untll December 19, 1984' well beyond

the nlnety-day period prescr l"bed by sect lons 689(b) and 1089(b) of the Tax Law.

G. That petl"tioners have not carried their burden of proof under sectlone

689(e) and 1089(e) of the Tax Law to show that thelr  orLglnal pet i t lons were

t lmely deLl"vered. Although pett t lonersr accouot,ant,  Dr.  Stanley Gel ler,

test l f ied that sald petLt ions were malLed on May L7 or 18, 1984r proof of

ordtnary naLllng does not satlsfy the requlrement of provl"ng dell"very of the

pet l t lons to the State Tax ConnlssLon. (Garofalo, supra; Moreover,  supra.)

H. That copi.es of unsigned and undated petitlons, recelved by the Tax

Appeale Bureau on Dgc,gnler 19, L984, rlrere not tlnely flled.
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I. That the petltlons of LLn C. Chan and Yuk H, Chan, Gun J. Chin and

Mary Y. Chln and Chtn & Bros. Servlce Statton, Inc. are denled and the notlces

of deflclency tssued on Aprll 6, 1984 to Ltn C. Chan and Yuk H. Chan and to Gun

J. Chin and Mary Y. Chl"n, and the notlces of deftciency lssued on May 5, 1984

to Chin & Bros. Servlce Stat lon, Inc. are hereby sustalned.

DATED: Albany, New York STATE TAX COMMISSI0N

FEB 0 3 1997
PRESIDENT




