
STATE OF NEI,{ YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o t

John & Mary Castagna

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determination or Refund of Personal Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Y e a r  1 9 7 9 .

AFFIDAVIT OF MAILING

that  the said addressee is  the pet l - t ioner
forth on said wrapper l-s the last known address

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 28th day of August,  1987, he/she served the within
not ice of Decision by cert i f ied mai l  upon John & Mary Castagna the pet i t loners
in the wl- thin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

John & Mary Castagna
200 West  Sarah St .
Milford, PA L8337

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
28 th  day  o f  Augus t ,  1987 .

to administ
Tax Law se

oaths
Lon I74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o t

John & Mary Castagna

for  Redeterminat ion of  a Def ic l -ency or  Revis ion
of a Determination or Refund of Personal Income
Tax under Ar t ic le  (s)  22 of  the Tax Law for  the
Y e a r  1 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, beLng duly sworn, deposes and says that
he/she is an employee of the State Tax Cournission, that he/she i .s over 18 years
of age, and that on the 28th day of August,  1987, he served the wlthin not ice
of Decision by cert i f ied nai l  upon Hi l ton L. Sokol,  the representat ive of the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

I l i l ton L. Sokol
Mi11er,  E1l in & Company, CPArs
450 Seventh Ave.
New York, NY f0123

and by deposi t ing
post  of f ice under
Service within the

That deponent
of  the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the rePresentat lve
herein and that the address set forth on said wraPper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
28 th  day  o f  August ,  1987.

ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O I {

A L B A N Y ,  N E l f  Y O R K  L 2 2 2 7

August  28,  1987

John & Mary Castagna
200 ldes t  Sarah St .
Mi l fo rd ,  PA 18337

Dear  Mr .  &  Mrs .  Cas tagna l

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of revlew at the administrative level.
Pursuant to sectLon(s) 690 of the Tax Law, a proceeding in court  to revlew an
adverse decision by che State Tax Cornmission may be inst i tuted only under
Article 78 of the Clvil Pract.lce Law and Rules, and must be comrnenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed Ln accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Review Unit
Bui ldlng / f9,  State Campus
Albany, New York 12227
Phone # (518) 453-4301

Very t,ruly yours,

SIATE TAX CO}IIUISSION

cc: Taxing Bureauts Representat ive

Pet i t ioner r  s  RepresenLat lve :
Hi l ton L. Sokol
Mi l ler,  El l in & Company, CPAfs
450 Seventh Ave.
New York ,  NY 10123



5TATE OF NEW YORK

STATE TAx COM},IISSION

In the Matter of the Pet i t ion

o r

JOHN CASTAGNA AND MARY CASTAGNA

for Redeterninat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year 1979.

DECISION

Peti t ioners, John Castagna and Mary Castagna, 200 West Sarah Street,

Mi l ford, Pennsylvania 18337, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for tne

y e a r  1 9 7 9  ( F i l e  N o .  5 4 7 6 7 ) .

A hearing was held before Frank A. Landers, Hearing Off icer,  at  the

ott ices of the State Tax Commission, Two tr{or ld Trade Center,  New York, New

york ,  on  Apr i l  29 ,  I9B7 a t  l :15  P.M.  Pet i t ioners  appeared by  Mi l le r '  E l l in  &

Company ( I l l l ton  L .  Soko l ,  C .P.A. ) .  The Aud i t  D iv is ion  appeared by  John P.

Dugan,  Esq.  (Ange lo  A .  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSUE

Whether,  dur ing the year  1979,  pet i t ioners \^ lere doniciled in New York and

York, maintained no perrnanenteither maintained a permanent place of abode in New

place of  abode e lsewhere,  or  spent  in  the aggregate

New York, and were thus resident individuals under

more than thirty days in

T a x  L a w  S  6 0 5 ( a )  ( f ) .

FINDINGS OF FACT

1. Pet i t ioners, John and Mary Castagna, f i led a U.S. Individual Income

Tax Return for the year 1979 wherein they elected a f i l ing status of "Marr ied

f i l ing joint  return (even i f  only one had income)".  Pet i t ioners l isted their

address as being on East 8th Street in Brooklyn, New York.
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2. Mr. Uastagna filed a Coilmoil{realth ot Pennsylvania Individual Income

'-[ax Return for the year 1979. 0n thls return, Iv lr .  Castagna reported his

address as being on Sawkill Road in Miltord, Pennsylvania.

3. Pet i t ioners did not t i le a New York State income tax return for the

y e a r  1 9 7 9 .

4. On June 15, L984, the Audit  Divis ion issued a Not ice ot Def ic iency to

pet i t ioners assert ing a det ic iency of New York State and New York City personal

income tax for the year 1979 Ln the amount of $7,688.13, plus penalty of

$ 3 , 6 5 1 . 8 6  a n d  i n t e r e s t  o f  $ 3 , 6 6 0 . 8 7 ,  f o r  a  b a l a n c e  d u e  o f  $ 1 5 , 0 0 0 . 8 6 .  T h e

Statement of Audit  Changes, which had prevlously been issued, explained'  in

essence, that pet i t ioners were subject to tax as residents of New York. In

add i t ion ,  the  pena l t ies  were  asser ted  pursuant  to  Tax  Law $S 685(a) (1 )  and

6S5(a)  (z )  ro r ,  respec t ive ly ,  fa i lu re  to  f i le  a  tax  re tu rn  and fa i lu re  to  Pay

the amounts shown as tax on a return required to be fj-led.

5. Pr ior to t ,he hearing, the Audit  Divis ion consented to a reduct ion in

the amount of tax asserted to be due based upon al lowing i temized deduct ions of

$21833.00 and a resident tax credit  for taxes paid to the Commonwealth of

Pennsylvania of $1,264.00. As adjusted, the Audit  Divis ion asserts that there

is a def ic iency of New York State personal income tax in the amount of $4'488.00

and New York City personal income tax ln the amount of $11809.00.

b. I '1r.  and Mrs. Castagna were marr ied in 1947. Fol lowing their  marr iage,

they began living in a two-tanily house on East 8th Street in Brooklyn' New

York. At this t ime, the house was aPPalent ly owned, at least in part ,  by

Mr. Castagna's mother- j -n-1aw.
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7. Pr ior to the year in issue, Mr. Castagna was president of a publ ishing

company which was located in New York City.  In 1975, the company t i led for

bankruptcy and ceased operat ing.

8. Mr. Castagna \^ras unable to secure other enployment irmediately f ollowing

the bankruptcy of the publishing company. Furthermore' at or about this t.ime'

Mr. Castagna became estranged from his wife.

9. In I977, Mr. Castagna secured employment r4r i th Sparconat ic Corporat ion

("sparcomatict t)  in Mi l ford, Pennsylvania. At this t lme, Mr. Castagna began

residing in an apartment in Mi l ford and Mrs. Castagna began residlng with her

brother ln New Jersey.

10.  Dur ing 19/ / ,  Mr.  Castagnats mother- in- law became very i11.  Consequent lyr

Castagna made f requent  t r l -ps to New York Ci ty  to prov ide assis tance.  In

evenings,  Mr.  Castagna returned to Mi l ford and Mrs.  Castagna returned to

b ro the r ' s  home in  New Je rsey .

11.  The apartment  which Mr.  Castagna occupied in  Mi l ford was leased by

Sparcomatic from a third party. Sparcomatic, J-n turn, sub-leased the apartment

to Mr.  Castagna.  l t  was agreed between Mr.  Castagna and Sparcomat ic  that  an

amount  of  $250.00 per  month for  rent  would be deducted f rom a year-end bonus or

an equivalent auount would be applied as a re<iuction in a salary raise.

12.  In  or  about  the end of  L977,  Mr.  Castagnars mother- in- law died.

Thereaf ter ,  the ownership of  the house on East  Bth Street  in  Brooklyn passed by

inheritance to l"Irs. Castagna and her brother and the furniture therein was

given ar{ay to neighbors.

13 ,  A f te r  t he  dea th  o f  Mr .  Cas tagna ts  mo the r - i n -1aw,  Mr .  Cas tagna rs  son

and daughter-in-law moved int,o the apartment which Mr. and Mrs. Castagna

Mr.

the

her
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former ly  occupied.  Since Mr.  Castagnats son was a student  and had l i t t l -e

income, Mr.  Castagna paid a l l  o f  the b i l ls  associated wi th the res idence.

14.  Dur ing Lg/9,  Mr.  Castagna worked as the chief  engineer of  Sparcomat ic .

In th is  capaci - ty ,  he designed and developed products.  He a lso presented

products at  shows.  This posi - t ion requi red that  Mr.  Castagna t ravel -  approximately

one-half of the year to various locations ln the United States and the Far

E a s t .

15.  Dur ing L979,  Mr.  Castagna spent  approximately  ten days in  New York

v is i t l -ng re lat ives on hol idays.

L6. During the year in issue, Iulr. Castagna had savj.ngs and checkirrg

accounts with banks in Pennsylvania. I le also had a brokerage account wlth a

tirm in Wilkes-Barre, Pennsylvania. Mrs. Castagna malntained a small savings

account in a bank in New York.

17.  Dur ing the year  in  issue,  !1r .  Castagna's automobi le was regis tered in

Pennsylvania.  However,  he cont inued to ut i l ize a New York dr iverrs l icense.

Mr.  Castagna expla ined that  he kept  h is  New York dr iverrs l icense because h ls

license was renewed automatically by his wife or his son. Furtherrnore,

Mr.  Castagna drove very l i t t le .

18.  Mr.  Castagna t raveled a great  deal  and therefore i t  was h is  pract ice

to use h is  Brooklyn apartmentrs address to receive mal1.  This enabled

Mr.  Castagnars son to be avai lable to open mai l  and,  i f  necessaty '  pay b i l ls .

19. In a let ter dated December 18, 1984, Mr. Castagna explained that '  uPon

ret i -rement, planned on returning t.o New York.

CONCLUSIONS OF LAW

A. That John and Mary Castagna were domlciliaries of New York prior to

the year in issue. Once a douric i le is establ ished, i t  cont inues unt i l  the

a

h
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person moves to a new locati.on with the boglr fide intention of making his new

locat, ion his f ixed and permanent home (20 NYCRR L02.2tdJt2l) .

B. That pet i t ioners have fai led to sustain their  burden of proof of

establishing that ln 1979 they intended to make Pennsylvania their new domicile

(Tax  Law S 689[e ] ) .  In  reach ing  th is  conc lus ion ,  i t  i s  no ted  tha t  Mr .  Cas tagna

paid al l  of  the bi l1s on an apartment in New York, that Mrs. Castagna maintaLned

a small savings account in New York, that Mr. Castagna kept his New York

driver 's l icense, that Mr. Castagna recei-ved his mai l  at  an apartment in New

York and that Mr. Castagna intended Eo return to New York when he ret j -red.

C.  That ,  dur ing  the  year  1979,  Tax  Law S 605(a) (1 )  p rov ided,  in  par t ,

tha t :

" [aJ resident individual ueans an individual:  (1) who is domlci led
in this state, unless (A) he maintalns no permanent place of abode
in this state, maintains a permanent pLace of abode elsewhere, and
spends in the aggregate not more than thir ty days of the taxable year
in  th is  s ta te" .

D. -Lhat since Mr. Castagna paid al l  ot  the bi l ls on an apartnent in which

he previously resided and at which he received his mail, he mal-ntained a

permanent place of abode i-n New York. Therefore, the Audit  Divis ion correct ly

determined that Mr. Castagna was subjeet to tax as a resldent of New York.

U. Ihat the Audit  Divis ion is dLrected to nodify the Not ice of Det ic ieney

in accordance with ! ' rnding of Fact t t5t t .

F. That the petition of John Castagna and Mary Castagna i-s granted only

to the extent of Conclusion of Law t 'E";  that the Not ice of Def ic iency, issued
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June 15,  L984,  is  to  be nodi f ied accordingly ;  and that  the pet i t ion is  otherwise

denied.

DATED: Albany, New York STATE TAX COMMISSION

AUo 2 I $8r
PRESIDENT

colo{IssI

COMMISSIONER


