
STATE OF NE!il YORK

STATE TAx CO},IMISSION

In the l{atter of the Petition
o f

Joseph & Theresa Carobene

for Redecerninat lon of a Def lc lency ot fot
Refund of New York State and New York City
Personal Income Tax under Article 22 of the
Tax Law and the AdnLnistratlve Code of che City
of New York for the Years 1978 and L979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parctruck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Conmtssion, that he/she ls over 18 years
of age, and that on the 20th day of l4arch, 1987, he/she served the wlthln
not ice of decision by cert l f ied mai l  upon Joseph & Theresa Carobene the
pet i t ioner ln the within proceedlng, by enclosLng a true copy thereof Ln a
securely sealed postpald wrapper addressed as fol lows:

Joseph & Theresa Carobeue
216 Manor Road
Doug las ton ,  NY 11363

and by deposlt lng same enclosed
post off lce under the excluslve
Service wlthin the State of New

That deponent further says
herein and that the address set,
o f  the  pe t i t loner .

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Poscal
York.

that the sald addressee is the pet l t loner
forth on said \,srapper is the Last known address

before ne chls
o f  M a r c h ,  L 9 8 7 .

lnlster oaths
pursuant to Tax Law sect,ion 174



STATE OF NEW YORK

STATE TAX CO.YIfISSION

In the Matter of the Pet l t lon
o f

Joseph & Theresa Carobene

for Redeterminat lon of a Def ic lency or fot
Refund of New York State and New York Clty
Personal Income Tax under ArtLcle 22 of the
Tax Law and che Admtnistrative Code of the Ciry
of New York for the Years 1978 and 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 20th day of l4arch, 1987, he served the wlthin nottce of
decision by cert l f led nai l  upon Louls F. Brush, the representat lve of the
pet l t ioner in the wl- thln proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid \rrapper addressed as fol lows:

Louis F. Brush
101 Front Street
Mlneo la ,  NY 11501

and by deposit lng
post off ice under
Service withln the

That deponenC
of  the  pe t i t ioner
last knornm address

same enclosed in a postpald properly addressed wrapper ln a
the excluslve care and custody of the UnLted States Post,al

State of New York.

further says that the said addressee ls the representat ive
hereln and that the address set forth on sald wrapper Ls the

of the representat lve of the pet l t ioner.

Sworn to before ne this
20th day of {arch, 1987.

thorized t
pursuant. to Tax Law sect lon 174



S?ATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK T2227

March 20 ,  1987

Joseph & Theresa Carobene
216 Manor Road
Doug las ton ,  NY 11363

Dear Mr. & Mrs. Carobene:

Please take not lce of the decision of the State Tax Commlssion enclosed
herewith,

You have now exhausted your rlght of review at che admtnistrative leve1.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceedlng ln court  to
revlew an adverse declsLon by the State Tax Conmtsslon may be lnstltuted only
under Article 78 of the Civll Practice Law and Rules, and must be commenced ln
the Supreme Court of the State of New York, Albany County, withln 4 nonths fron
the date of thts not ice.

Inquirles concerning the computation of tax due or refund allowed ln accordance
with this declslon may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluatlon Bureau
Assessment Revl-ew Unit
Bui ldlng / f9,  Scace Campus
Albany, New York 12227
phone /ir (518) 4s7 _2096

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representat lve

Peti t , ioner t  s Representat ive:
Louls F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501



STATE OF NEW YCRK

STATE TAx COMMISSION

In the l {at ter of  the Pet i t ion

o f

JOSEPH AND TIIERESA CAROBENE

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New York City
Personal Income Tax under Art ic le 22 of the
Tax Law and the Administrative Code of the
CLty of New York for the Years 1978 and 1979.

DECISION

Peti t , loners, Joseph and Theresa Carobene, 216 Manor Road, Douglaston, New

York 11363, f l led a pet i t ion for redeterminat ion of a def ic iency or for refund

of New York State and New York City personal lncome tax under Art ic le 22 of the

Tax Law and the Adurlnistrat ive Code of the Clty of New York for the years 1978

and 1979 (F i le  Nos.  37748 and 42883) .

On October 23, 1985, petLt ioners waived a hearing before the State Tax

Cornrnission and agreed to submit the matter for decision based on the Audtt

Divis ion f i le,  as wel l -  as a br ief  and addit ional documents to be subrni t ted by

October  8 ,  1986.  A f te r  due cons idera t ton  o f  the  record ,  the  Sta te  Tax

Commission hereby renders the fol lowing decislon.

ISSUES

I. Whether the not ices of def lc iency were issued wlthout any basis and

for the sole purpose of extending the period of l i rni tat ion on assessment.

I I .  Whether pet i t ioner Joseph Carobene has substant lated that he was engaged

in a trade or business during the years at issue.

I I I .  Whether pet i t ioner Joseph Carobene has substant iated the character and

amount of business expenses claimed as deduct ions from gross income for the

years at i .ssue.
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FINDINGS OF FACT

1. Pet i t ioners, Joseph and Theresa Carobene, f l led New York State income

tax resldent returns with Clty of New York personal income Eax for the years

1978 and L979. In each case, the f i l ing staEus was "Marr ied f i l - ing separately

on one returnrr.

(a )  1978

On hLs 1978 return, pet i t ioner Joseph Carobene stated his occupat ion

to be " l {arket lng".  I Ie reported $30,57g.00 in business income. Attached to the

return was a copy of Schedule C, Federal  Form 1040, under the f i rm name JGC

Associates, report ing income and expenses as fol lows:

"Income - Inst i tuf ions
- Calthone Ll-thographers
- Teaching

Expenses
Of f i ce  Ass t .  Theresa Carobene
Automobi le :  7 ,225 mi , .  G 17C

Parking
To1 ls

Telephone
Off lce Maint.
Meeting & Promot, ion Exp.
Publ icat ions
Prof .  Developmt./Cont inuing Educat ion
Newspapers, YIagazLnes, etc.
Travel l ing Exp.

Dry Cleaning
Personal Hygiene

Brief Case & Suppl ies
Xmas l{allings
Postage
Dues & Subscript ions
Faculty Expenses & Thesis Consultant
L lcenses
Off ice Hospital i ty

220

105

43,502
600

44 ,202

7,800**
r ,228

376
101
240
350

7 ,374
93

294

325
L25
65
I 2

684
5 5

49L
13,623

Net  Income 30,579

t *  Repor ted  as  rMisc .  Incomet  on  Forn  1040,  Page 1 ,  L ine  20

Attached to the return was a Wage and Tax Statement,  showing

"Wages,  t ips ,  o ther  compensat ion ' f  o f  $43,602.20  f rom Rober t  A .  Becker ,  Inc .
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The Wage and Tax Statement was stamped with the legend "Included in Schedule Cfr,

with an arrow pointed to the aforesaid f lgure.

Pet i t ioner Theresa Carobene stated her occupat ion to be "Off ice

Ass t . "  and repor ted  $7 ,800.00  in  "Other  incomerr .

Pet i t ioners i temized thelr  deduct lons. Sai.d l ternized deduct lons

included $719.00 in contr ibut ions and $463.00 in miscel laneous deduct ions.

( b )  L 9 7 e

0n his L979 retarn, pet i t ioner Joseph Carobene again stated his

occupat ion to be " l {arket ing".  I le report ,ed $32,274.00 in buslness income.

Atcached to the return was a Schedule C, Forrn 1040, under the business narne JGC

Associates, report ing income and expenses as fol lows:

t t lncome - R. A. Becker
Dru ld  Assoc .
Sa l ls  &  Consu l t .
M i s c .
Teaching

Expenses:
Research Asst.  -  Theresa Carobene
A u t o m o b i l e :  ( 7 , 2 2 0  m l .  3  1 8 l C )

Parking
To1 ls

Telephone
Of f  ice t la int .
Meeting & Pronot ion Exp.
Publ icat ions
Pro f .  Deve lopmt .  -  Cont .  Ed.
Newspapers, Magazines
Trave l  Exp. :

Dry Cleaning
Personal Expenses

Xrnas Mailings
Postage
Dues & Subscrlpt ions
Faculty Expenses & Thests Consultant
Off ice l lospitalLty
Samples

$34 ,2L0
12 ,500

565

-:_"

7 ,800* *
1  , 336

403
102
240
600

I  , 584
792
75

328

220
342
136
111
98

843
593
288

Net Income

Page  1 ,  L i ne  21 ' l

4 7  , 5 6 5

**  Repor ted  as  rOther  Incomer  Form 1040,
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Two wage and tax statement,s were attached to the return:

Enployer

Rober t  A .  Becker ,  fnc .
J .  R .  Dru id  Assoc ia tes ,  Inc .

Wages,  T ips,
0ther Compensation

$34 ,209  . 87
L2 ,4gg .98

The wage and tax statements were stamped r^rLth the legend ttlncluded in Schedule C",

with an arror^r pointed to the amounts of t t t r Iages, t lps, other compensat iontt .

Mr. Carobene also f l led a New York Stace unincorporaced business

tax  re tu rn  fo r  lg7g .  I t  showed net  p ro f i t  o f  $32,274.00  w i th  $46,710.00  in

subtractions. The return r,ras stamped with the legend I'FICA Wages IncJ-uded in

Schedule C" with an arrow pointed to the $46,7 10.00 in subtract ions. The

re turn  showed a  ne t  loss  f rom bus iness  o f  $14,436.00 .

Pet i t ioner Theresa Carobene agaLn stated her occupat ion as t tOff ice

Ass t . "  and repor ted  $7 ,800.00  in  "Other  income" .

Pet l t ioners I  again i ternized their  deduct ions. Sald deduct ions

included $895.00 in contr ibut ions and $392.00 in miscel laneous deduct lons.

2. Pet i t ionerst tax returns were selected for examinat ion along wlth

those of approximately 100 other lndivlduals on the basis that said returns

had been prepared by a part icular accountant.  An invest lgat ion had disclosed

that said accountant had consistent ly prepared returns on which an individual

with wage or salary income shown on wage and t,ax statements had reported saLd

income as business receipts on Federal  Schedule C. Department of Taxat ion and

Finance auditors were directed to review the ret,urns and to disalLow claimed

business expense deduct ions i f  the taxpayer appeared to be an employee receiving

wage or salary income reported on wage and tax statements. Pet i t ioners I  c laimed

Schedule C deduct ions were disal lowed on that basls.
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3.(a) 0nYlarch 24, L982, the Audit  Divls ion issued a Statement of Audit

Changes to pet i t ioners for the year I978. The statement explained as fol lows:

"The expenses claimed are not ordinary and necessary for the
product ion of income for an employee.

Since the income Ln Column B is less than the allowable exemp-
t ion ,  your  re tu rn  i s  recomputed on  a  jo in t  basLs . r r

The statement asserted that pet i t ioners owed $1,307.81 in addit ional New York

State tax and $430.83 in addit ional New York City tax.

(b) 0n Aprl l  14, 1982, the Audit  Dlvis ion issued a Not ice of Def ic iency

to pet i t loners for the year 1978 in the amount of $1,738.64 Ln addit ional New

York State and New York City taxes, plus interest.

4.(a) 0n February I ,  1983, the Audlt  Divis ion issued a Statement of Audit

Changes to pet i t ioners for 1979. The statement explained:

' rAs a salar ied employeer /ou are not a business ent i ty and
therefore are not ent i t led to claim Schedule C Deduct lons as these
expenses are not ordinary and necessary for the product lon of lncome
as an employee.

S ince  o ther  income o f  $2 ,800.00  to  Theresa Carobene ls  d isa l -
lowed, i t  is no longer advantageous to f i le separately for New York
State. Therefore, your tax has been recornputed as marr led f l l ing
jo in t l y  s ince  i t  i s  to  your  benef i t . ' l

Addit ional New York State and New York City taxes were computed at $2,000.15'

t o

and

(b )  0n  Apr i l  8 ,  1983,  the  Aud l t  D iv is ion  issued a  Not ice  o f  Def ic iency

pet i t , ioners for 1979 Ln the amount of $2,000.15 ln addit ional Ner^r York State

New York City tax due, plus interest.

5.  Pet i t loners submitted a large quant i ty of documents to the State Tax

Comrnisslon in support  of  thelr  cLaim. This mater ial  indlcates that Pet i t ioner

Joseph Carobene \ i ras very act ive as president of the Douglaston Clvic Associat ion;

that Mr. Carobene had been offered the posit ion of Asslstant Professor of Pharmacy

Adnlnlstrat ion at Long Island Universi ty,  which posit ion, however,  apparent ly



-6-

never materialized; ar.d that Mr. Carobene was involved in selling sails for

sai lboats. Neither the documentat ion related to those act iv i t ies nor the

cancel led checks, guest,  checks, or other mater laL show that said peElt ioner

r4ras engaged in a trade or business other than as an empl-oyee.

6 .  Pet i t ioners  contend:

(a) That the not ices of def ic iency were issued on an arbl trary and

capricLous basls just pr ior to the expirat ion of the perLod of l in i tat lons on

assessment,  thus depriv ing pet i t ioners of the opportunity to present substant i-

at ion for the claimed deduct ions.

(b) that pet i t ioners are patt .  of  a

selected for special  scrut i .ny because their

same tax preparer;  and

large group of taxpayers who were

returns had been prepared by the

(e) Ehat where pet i t ioners do not have cancel led checks or other

receipts for certain expenses, the Department of Taxat ion and Finance should

al low pet i t ioners a reasonable est lmate of such expenses.

CONCLUSIONS OF LAW

A. That the not ices of def ic iency vrere properly issued and were not

arbi trary or caprlc ious. The returns were patent ly erroneous and the Audit

Division was justified ln disallowlng the Schedule C buslness income and

expenses. Each Notice of Def ic iency \ras preceded by a Statemenc of Audit

Changes and petitioners had an opportunity to file amended returns clalning

employee buslness expenses as adJustments on Federal  Forn 2106, or as Ltemized

miscel laneous deduct lons, but did not do so.

B. That the fact.  that pet i t ionersf returns were selected for examinat ion

because of certain pract lces of their  accountant Ls i rrelevant.  Pet i t ionerst

l iabi l i ty depends sol-ely on the facts adduced herel-n.
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C. That pet i t ioner Joseph Carobene has not sust.ained his burden of proof

under sect ion 689(e) of the Tax Law to show that he r^ras engaged in a trade or

business other than as an employee. Thus, expenses claimed on Schedule C may

not be deducted under sect lon 62(I)  of  the Internal Revenue Code.

D. That whi le i t  would appear that pet i t ioner Joseph Carobene may have

been ent i t led to deduct certain employee business expenses under sect ions 62(2)

or 63(f)  of  the Internal Revenue Code l f  he had f i led Forn 2106, or i f  he had

claimed such expenses as miscel laneous i temized deduct ions, saLd pet i t ioner

nevertheless fai led to sustain his burden of proof under sect ion 689(e) of the

Tax Law to show the character or, in many cases, the amount of the clained

business expenses. ( I t  is noted that some of the clained expenses may have been

included in i tenlzed deductLons taken by pet i t ioners.)

E. That the pet i t ion of Joseph and Theresa Carobene is denied and the

not ices of def ic iency issued Apri l  14, 1982 and Apri l  8,  1983 are sustai .ned.

DATED: Albany, New York STATE TAX COVMISSION

MAR 2 01987
PRESIDENT

COMMISSIONER


