
STATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matter of
o f

Thonas J.

the Peri t ton

Carley AFFIDAVIT OF I{AILING

for Redeterrnlnat lon of a Def ic iency or Reviston
of a DetermLnatlon or Refund of Personal Income
Tax under Art lc le (s) 2Z of the Tax Law for the
Y e a r s  L 9 7 7 ,  1 9 7 8 ,  L 9 7 9 ,  1 9 8 0 ,  1 9 B l  &  1 9 8 2 ,

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the Stace Tax Conamlsston, that he/she ls over 18 years
of age, and that on the 6th day of Aprl l ,  L987, he/she served the wlthln not ice
of decision by certlfled mail upon Thomas J. Carley the petltloner in the
withLn proceedlng, by encloslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Thomas J. Carley
159 Prlnceton Road
Rockvl l le Center,  NY 11570

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the exeluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further
hereln and that the address
of the pet i t ioner.

Sworn to before rne thls
6 th  day  o f  Apr i l ,  1987.

chorlzed to ster  oat

says that the said addressee is the petltioner
set forth on sald wrapper is the last known address

ril

pursuant to Tax Law sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C  O l " T I ( I S S I O N

A L B A N Y ,  N E I ^ I  Y O R . K  L 2 2 2 7

Aprl l  6,  1987

Thomas J. Carley
159 Prlnceton Road
Rockvi l le Center,  NY 11570

Dear Mr. Carley:

Please take notlce of the dectslon of the State Tax Comnisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnl-stratlve leveL.
Pursuant to secti.on(s) 690 of the Tax Law, a proceeding tn eourt to review an
adverse decislon by the State Tax ComnlssLon nay be tnstltuted only under
ArtLcle 78 of the Civl1 Practice Law and Rules, and must be cormenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date of this nottce.

Inquirles concernlng the computatlon of tax due or refund aLlowed ln accordance
wlth this decision mav be addressed to:

NYS Dept. Taxatton and Finance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bulldlng //9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representat ive



STATE OF NEW YORK

STATE TAX COTVIMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

TIIOI!{AS J. CARLEY :  DECISION

for Redeterminat ion of a Def lc iency or for :
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  Law fo r  the  Years  L977,  L978,  1979,  :
1 9 8 0 ,  1 9 8 1  a n d  1 9 8 2 .

Pet i t loner,  Thomas J. Carley, 159 Princeton Road, Rockvi l le Center,  New

York 1L570, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Aruicle 22 of the Tax Law for the years 1977,

L 9 7 8 ,  L 9 7 9 ,  1 9 8 0 ,  1 9 8 1  a n d  1 9 8 2  ( F i l e  N o .  5 4 L 7 0 ) .

A hearlng was held before Al len Caplowaith, Hearing Off icer,  at  the

off ices of the State Tax CommissLon, Two World Trade Center,  New York, New

York ,  on  May 14 ,  1986 a t  l :45  P.M. ,  w i th  a l l  b r le fs  to  be  submi t ted  by  Novenber  6 ,

1986. Pet i t ioner appeared pro se. The Audtt  Divis ion appeared by John P.

Dugan,  Esq.  (Herber t  Kamrass ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the New York State Tax Law is const i tut lonal.

FINDINGS CF FACT

l.  Thomas J. Carley (hereinafter I 'pet i t ioner")  f i led a New York State

Income Tax Resident Return for each of the years 1977 and L978. On hls 1977

re turn ,  pe t i t ioner  repor ted  to ta l  New York  income o f  $2 ,691.00 .  Cn h is  1978

return he reported total  New York income of $8,327.00. Both returns were f l led

solely ln the nane of pet i t ioner and bore only hLs signature, The f i l ing

status claimed fot 1977 was "Marr ied f t l ing separately on one Return'r .  The
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f i t ing status clairned for 1978 r^ras rr \{arr ied f i l ing separate Returns (on separate

Forms)".  0n both returns pet i t ioner claimed the standard deduct ion and twelve

exemptions. His tax l iabi l i ty rrras computed to be zero on each return.

2. Pet i t ioner did not f i le a New York State personal income tax return

fo r  any  o f  che  years  L979,  1980,  1981 or  L982.

3. When the Audit  Divis ion attempted to conduct an audit ,  peci t ioner r tas

total ly uncooperat ive. t le fai led to respond to che appointment let ters sent ro

hin and fai led to answer telephone ca1ls from the Audit  Divis ion. Because of

this lack of cooperat ion, the Audit  Divis ion had no books, records or documenta-

t lon from which l t  could conduct a direct audit .  Accordlngly,  an indirect

audit  method had to be used.

4. On Apri l  6,  L984, the Audit  Divis ion issued three statements of audir

changes to pet l t loner.  The t ,hree statenents, which covered al l  years at issue

herein, included an adjustment for each of the aforesaLd years for " incoue

omi t ted f f  o f  $50,000.00 .  The s ta tement  i ssued w i th  respec t  to  the  yeats  1977

and 1978 disal lowed al l  but one exemption and adjusted pet i t ioner 's clalmed

standard deduct ion. The statement lssued for the years 1979r 1980 and 1981 and

the statement issued for 1982 alLowed pet i t ioner one exemption and a proport ionate

share of the standard deduct ion based on a f i l ing status of "Marr ied f i l ing

separate Returns (on separate Forms) "  whi.ch was the f i l lng status claimed on

pet i t ioner fs  1978 re tu rn .

5. Based on the aforesaid statment,s,  t r , ro nottces of def icLency were

issued against pet i t ioner on Apri l  6,  1984, as fol lows:

( 1 )

Years Def ic iency

$  5 ,966 .15
6 ,73 I . 55

t97 7
L978

Penal ty

$  298 .31
336 .58

I n te res t

$  3 ,745 .44
3 ,62L .34

To ta l

$  10 ,  009  . 90
r0 ,589  .47



L979
I  980

5 ,294 .00
5 ,287  .00

$23 ,278 .70

Deficiency

$5  ,  287  .00
5 ,273 .00

$  10 ,560  . 00

-3-

2 ,966  . 33
2 ,645  . 20

$6 ,246 .42

Lenalty

$2 ,602 .01
2 ,278  . 74

$4 ,880 .  75

2 ,37  2 .44
L ,894 .37

$11 ,633 .59

In te res t

$ 1 , 2 1 5 . 8 9
49r .26

t 0  , 632 .77
9 ,826 .57

$41 ,158 .71

To ta l

$  9 ,104 .90
8 ,043 .00

$ t7  , t 47  . 90

(2 )

Years

r98  I
T982

$ 1  , 7 0 7  .  l 5

6. The penalt ies asserted for L977 and 1978 were for negl igencer pursu4nt

t o  s e c t i o n  6 8 5 ( b )  o f  t h e  T a x  L a w .  T h e  p e n a l t i e s  a s s e r t e d  f o r  L 9 7 9 , 1 9 8 0 '  1 9 8 1

and 1982 were for fai lure to f i le a return, fai lure to pay the tax, negl igenee

and fai lure to tLIe a declarat ion of est imated tax, pursuant to sect ions

6 8 5 ( a ) ( 1 ) ,  6 8 5 ( a ) ( 2 ) ,  6 8 5 ( b )  a n d  6 8 5 ( c )  o f  t h e  T a x  L a r ^ r ,  r e s p e c t i v e l y .

7. The adjustments for ' r income omit ted" were determined based on an

outside inspect ion of pet i t ioner 's home and the fact that he was a lawyer in

pr ivate pract, ice handl ing tax l i t igat ion.

8. At the hearing pet i t ioner fai led to submit any evldence relat ing to

the facts and decl ined to present oral  test inony or oral  argument.  Instead'  he

opted to present his posit ion through a br lef  and reply submitted subsequent to

the hearing.

9. Pet i t ioner has nade the const i tut ional i ty of  the New York State Tax

Law the central  issue in thls matter.  His arguments in his br lef  l -nclude'

i -nEer al ia,  that :

a.  Art ic le 22 gLves no def ini t ion for ei ther "pet i t l -oner",
" taxpayer" or ' r income". Accordingly,  there is no pet i t loner,  taxpayer
or income included in thLs matter.

b. The State Tax Cornnission can only hear a case when there is
a pet i t ioner as def ined by law and a taxpayer as def ined by law.
Therefore, the St,ate Tax Cornmission has no jur isdict ion in this or
any other proceedlng concernlng Art icLe 22.
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10 .  Pet , i t ioner rs  g rounds fo r  re l ie f ,  as  s ta ted  ln  each separa te  pe t ic ion

f i led for the years at lssue ,  are as fol lows:

' r I  am not l iable for any def ic lency, t ,ax'  penalty,  andlor
in t ,e res t  as  asser ted  here in  aga ins t  me ( tax ,  e tc . ) .

There i .s no New York State ("State") law or statute i rnposlng the
Lax, et,c.r  or l iabi l i ty therefor on me for the year involved herei-n.

There is no Unlted States ( ' rFederal")  law or statute f tnposing
any tax or l iabi l i ty therefor on me for the year involved herein.

I  nei ther had, nor was I ,  dur ing the year involved herein:

Income
Income Ornitted

New York Taxable Income
Unreported Income

Adjusted Gross Income
Taxable Income

The so-cal led New York State personal income tax is unconst i tut ional
and voi.d.  ' r

11. Pet i t ioner brought a motion for declaratory judgment on the same

issues of const i tut ional i ty and the meaning of terms in this very same case

naking the same arguments and was told by the Court that hls arguments were

wirhout merl t  and that he fai led to meet his burden of proof.  (Carley v.  l tate

of New York and New York State Dept, .  of  Taxat ion and Flnance, Supreme Ct,

Nassau County ,  Feb.  2L ,  1986,  Rober to ,  J . ) .  Accord ing ly ,  pe t i t ioner rs  mot ion

was denied.

12. Pet i t ioner was involved in a number of Federal-  tax cases, eicher

represent ing taxpayers, some of lvhose tax returns he had prepared'  or as a

plaint i f f -appe1lee appearing pro se. In the lat ter case, United States of

Amer ica  v .  Car ley ,  No.  85-6099 (2nd C i r .  Feb.  13 ,  1986) ,  the  Cour t  c i ted  cases

in which the pet i t ioner represented taxpayers in l i t igat ion where in each case'

as in his own Federal  case, he raised the same fr ivolous arguments as to const i tu-

t ional i ty of  the tax laws (the Internal Revenue Code in the Federal  cases).  In
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each case the rul ing was agalnst pet i t , loner or those he represented, and in

some cases sanct ions were imposed for br lnging fr ivolous act ions.

CONCLUSIONS 0F LAI^I

A. That the const i tut ional i ty of  the Tax Law ls presumed at the adminis-

trat ive level of  the State Tax Commission.

B. That the pet i tLon of Thomas J. Carley Ls denied and the two not lces of

def ic i .ency issued Apri l  6,  1984 are sustained together with such addLt ional

penalties and interest as may be lawfully owlng.

DATED: Albany, New York STATE TAX COMITISSION

APR 0 6 i987
PRESIDENT

COTIUISSIO


