
STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petit,lon
o t

John R. BttzzetLo

for Redeterminat ion of a Def lc lency or Revision
of a Determination or Refund of Personal- Income
Tax under Art ic le(s) 22 of the Tax Law
for the Years 1978 & L979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, Ehat he/she is over 18 years
of age, and that on the 6th day of Aprl l ,  1987, he/she served the wlthln not lce
of decislon by certlfied mall upon John R. Buzzerlo the petltioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

John R. Buzzetlo
581 Pauley Drive
West l lempstead, NY LI552

and by depositing same encLosed ln a postpaltl properly addressed wrapper ln a
post offlce under the excluslve care and eustocty of the Unlted St,ates Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the pet i t loner
hereLn and that the address set forth on sald wrapper is che last known address
of  the  pe t i t ioner .

Sworn to before me thls
6 th  day  o f  Apr l l ,  1987.

rz
Authorlzed to adrnlnlster oaths
pursuant  to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the MaEter of the PetltLon
of

John R. BuzzetLo

for Redetermlnation of a Deflciency or Revlslon
of a DetermLnation or Refund of Personal Income
Tax under Art lc le(s) 22 of.  the Tax Law
for  the  Years  1978 & 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davl-d Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commisslon, that he/she is over 18 years
of age, and that on the 6th day of AprLl, L987, he served the withln notlce of
decislon by cert i f ied rnat l  upon Louls F. Brush, the representat ive of the
pet l t loner ln the wichin proceedLnB, b) '  enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Louls F. Brush
101 Front  S t ree t
Mlneo la ,  NY 11501

and by deposit ing
post off ice under
Servlce withln the

That deponent
of the pet i t loner
last known address

same enclosed in a postpaid properly addressed wrapper ln a
the excluslve care and custody of the United States Postal

State of New York.

further says that the saLd addressee ls the representat lve
hereln and that the address set forth on sald wrapPer ls the

of the representat lve of the pet l t loner.

Sworn to
6th day

before ue thls
o f  Apr i l ,  1987.

ster oat,hs
sec tLon 174

mln
Lawpursuant to Tax
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S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

Apri l  6,  L987

John R. BazzetLo
581 Pauley Drive
West Hempstead, NY LL552

Dear Mr. BuzzerLoz

Please take not ice of the dectslon of the State Tax Comnlsslon enclosed
herewith.

You have now exhausted your rlght of revLew at the adnlnistratlve level.
Pursuant to sect,ion(s) 690 of the Tax Law, a proceeding ln court to review an
adverse decLsl-on by the State Tax Comrnisslon may be lnstituted only under
Article 78 of the Clvll Practi-ce Law and Rules, and must be commenced ln the
Supremg Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th is  no t ice .

Inqul-ries concerning the computatlon of tax due or refund allowed ln accordance
with thls declsl-on may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Review Unit
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureauts Representat lve

Petl t loner I  s Representat lve :
Louls F. Brush
101 Front Street
Mtneo la ,  NY 11501



STATE OF NEW YORK

STATE TAX CO.U}IISSION

In the Matter of the Pet i t lon

o f

JOIIN R. BUZZERIO

for Redeterminat ion of a Def ic lency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Years 1978 and 1979.

DECISION

Peti t ioner,  John R. BuzzerLo, 581 Pauley Drive, t r{est Hempstead, New York

LI552, f l led a pet i t ion for redeterninat ion of a def lc iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the years L978 and 1979

( F i l e  N o s .  3 7 7 2 5  a n d  4 2 5 1 6 ) .

0n  October  23 ,1985,  pe t i t ioner  wa lved a  hear ing  be fore  the  Sta te  Tax

Commission and submitted the matter for decislon based on the Audlt  Dlvls lon

file, as well as a brlef and addlt,lonal doeuments to be submitted by October 8,

1986. After due considerat ion of the record, Ehe State Tax Commission hereby

renders the fol- lowing decision.

ISSUES

I. Whether the not ices of def lc lency were issued wlthout any basis and

for the sole purpose of extendlng the period of l in i tat ion on assessment.

I I .  Whether pet. i t ioner has substant iated that he was engaged in a trade or

business during the years at issue.

I I I .  I {hether pet i t ioner has substant iated the character and amount of

business expenses clalrned as deduct ions from gross income for the years at

i s s u e .
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FINDINGS OF FACT

1. (a) Pet i t i .oner,  John R. Buzzeri lo,  f i led a New York State Income Tax

Resldent Return for 1978, on whlch he stated hls occupat i .on to be ' rDesign

Eng lneer " .

( b )  P e t i t i o n e r  r e p o r t e d  $ 1 9 , 5 7 6 . 0 0  i n  b u s i n e s s  i n c o m e ,  $ 1 , 0 5 8 . 0 0  a s  a

50 percent  cap l ta l  ga in  d is t r ibu t ion ,  $514.00  in  in te res t  income and $3 ,402.00

in  "o ther  income"  fo r  a  to ta l  o f  $24,550.00 .

(c) Pet i t ioner f i led a Schedule C, Form 1040, f .or 1978 stat ing his

nain business act iv l ty to be "Linkage & Can Englneer".  The schedule showed the

fol lowing revenues and expenses:

"Schedule C - Income From Business 0r Professl-on -  Englneerlng: Cams

Revenues

Expenses
l , Ia te r la ls  -  Purch .  Exp.  (6800 G 17C)
Metal ,  Motors
T o o l s ,  B i L s
Telephone Al loc.
Prospec t ing :  Cont racLors
To l1s
Parklng
Accounting
Blue  Pr in ts ,  Messengers ,  E tc .
Newspapers ,  Magaz ines ,  E tc .
Pos tage
Off lce Suppl les
I lospital i ty
Finders Fees

Net Income

$27328

77  52

$11s6
892
483
240

268L
48

125
100
844
392
63

134
94

500
$19575"

(d) Pet i t ioner f i led a New York State Unincorporated Business Tax

Return  fo r  1978,  repor t ing  a  ne t  p ro fL t  o f  $19,576.00  w i th  $27,328.00  in  subt rac-

t i o n s ,  r e s u l t i n g  i n  a  n e t  l o s s  o f  $ 7 , 7 5 2 . 0 0 .

(e) Two wage and t ,ax statements issued to pet l t ioner were attached to

his income Eax return. One was issued by Owens-I l l inois,  Inc. ln the amount of

$ I81822.80  and s ta ted  tha t  pe t i t ioner  was covered by  a  pens i .on  p lan .  The o ther
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was issued by the Photo Circui ts Divis l .on of Kol lmorgen Corporat ion in the

amount of $8,505.00 and stated that pet i t ioner was not covered by a penslon

plan. Federal  and state income taxes and FICA were withheld by each f i rm.

Each statement was stamped with the legend "Included in Schedule C" wlth an

arrow pointing to the amount of income shown.

A Form I, ' I -2P lssued by Wachovla Bank & Trust Co.,  N.A.,  as rrTrustee

0-I  Salary Trust ' r ,  ln the amount of $1,425.88 was also attached to the return.

( f)  Pet i t ioner i temized deduct lons and deducted $458.00 ln miscel laneous

deduet ions for I978.

2. (a) Pet i t ioner f i led a New York State Income Tax Resident Return for

L979 on which he again stated his occupat ion to be "Design Engineer".

( b )  P e t i t l o n e r  r e p o r t e d  $ 1 4 , 1 3 1 . 0 0  l n  b u s i n e s s  i n c o m e ,  $ 4 , 2 7 8 . 0 0  a s  a

taxab le  pens ion  or  annu l ty ,  $706.00  ln  in te res t  and $62.00  as  a  s ta te  tax  re fund.

(c )  Pet i t ioner  f i led  a  Schedu le  C,  Form 1040,  fo r  L979,  aga in  s ta t ing

main business act iv l ty as "Linkage & Cam Engineer".  The schedule showed

fol lowing revenues and expenses:

t tschedule C - Income From Business Or Profession - Engineering: C s

Revenues

Expenses
Mater ia ls  -  Purch .  Exp.  $820 G 181+)
Meta l ,  Motors
T o o l s ,  B i t s
Telephone Al loc.
Prospec t ing :  Cont rac tors
To1 ls
Parking
Accountlng
Blue  Pr i .n ts ,  Messengers ,  E tc .
Newspapers, l lagazines, Et.c.
Pos tage
Of f l ce  Supp l ies
i lospital i ty
Finders Fees

$ 2 1 8 8 3

his

the

$r2s2
796
511
240

27  14
44

139
100
802
30s
67

138
194
4s0 7 7  5 2

Net rncome Ttt
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(d) Pet i t l -oner f i led a New York State Unincorporated Business Tax

R e t u r n  f o r  L 9 7 9 ,  r e p o r t i n g  a  n e t  p r o f i t  o f  $ 1 4 , 1 3 1 . 0 0  w i t h  $ 2 1 , 8 8 3 . 0 0  i n

subt,ract lons, result lng ln a net loss of f i7,752.00. The legend I 'FICA Wages

Included in Schedule C" was st,amped on the return, wtth an arrow pointlng to the

subt rac t lons .

(e) Three wage and tax statement,s issued to pet l t ioner r lere attached

to pet i t ioner 's income tax return. One was lssued by PMI Motors Divis ion,

Kol lnorgen Corporat ion, in the amount of $5,82L.92. A second was issued by

Bu lova  Sys tems & Ins t ruments  Corp .  in  the  amount  o f  $5 ,091.91 .  The thLrd  was

issued by Essel- te Pendaf lex Corp. in the amount of $10,969.29. Each statement

was stamped with the legend TTFICA tr'Iages Included ln Schedule C" wirh an arrow

point lng to the aoount of lncome stated. Each statement also lndicated that

pet i t ioner was not covered by a pension plan.

A Form W-2P issued by  Wachov ia  Bank & Trus t  Co. ,  N .A. ,  as  "Trus tee

0- I  Sa la ry  Trus t " ,  in  the  amount  o f  $4  1277.64  was a lso  a t tached to  the  re tu rn .

( f)  Pet i t loner i temlzed deduct ions and deducted $468.00 in miscel laneous

deduct lons  fo r  L979.

3. Pet i t ionerrs tax reEurns were selected for examinat ion along with

those of approxlmately 100 other individuals on the basl-s that said returns had

been prepared by a part lcular accountant.  An lnvest igat ion had disclosed that

said accountant had consistent ly prepared returns on which an indlvldual wlth

vrage or salary lncome shown on wage and tax stateoents had reported said income

as business recelpts on Federal  Schedule C. Department of Taxat ion and Finance

audltors were directed to revlew the returns and to disal low claimed buslness

expense deduct ions i f  the taxpayer appeared to be an employee receiving wage or

salary lncome report .ed on wage and t .ax statements. Pet, i t lonerf  s clalmed

Schedule C deduct lons were disal lowed on that basis.
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4.  (a) On March 24, 1982, the Audit  Divis ion issued a Statement of Audit

Changes to  pe t i t ioner  fo r  I978,  s ta t ing  as  fo l lows:

"The expenses clalmed are not ordinary and necessary for the product ion
of i.ncome f or an employee.

The trust income from Wachovia Bank & Trust Company is included
New York  income a t  l ine  11(c ) ,  Schedu le  A .

You are al lowed a tax benef i t  as computed on Form IT-250, based
personal servlce income."

Add i t iona l  tax  due was computed a t  $1 ,L71.68 .  On Apr i l  14 ,  L982,  the  Aud i t

Divl-s ion issued a Not ice of Def ic iency for 1978 to pet i t ioner in the amount of

$ 1 , 1 7 1 . 6 8 ,  p l u s  i n t e r e s t .

(b) 0n February 1, 1983, the Audit  Divis ion issued a Statement of

Aud i t  Changes to  pec i t ioner  fo r  I979,  s ta t ing  as  fo l lows:

t tAs a salar ied employeer lou are not a business ent l ty and therefore
are not entLt led t ,o clalrn Schedule C Deduct ions as these expenses are
not ordinary and necessary for the product ion of incorne as an employee.t t

Add i t iona l  tax  due was computed a t  $788.88 .  On Apr i l  8 ,  1983,  the  Aud i t

Divis ion issued a Not ice of Def lc lency for L979 to pet i t ioner in the amount of

$ 7 8 8 . 8 8 ,  p l u s  i n t e r e s t .

5.  From mater lals subnlt ted by pet i t ioner,  l t  appears that pet l t ioner

worked for Owens-I l l lnois,  Inc. f rom 1965 unt i l  July L978, when the f i rmrs

business operat ions moved to Toledo, Ohio. I le then took the Kol lnorgen Corpora-

t ion job on an inter im basis and started with Bulova in March 1979, as project

engineer for industr ial  t imers. The status of pet i t ionerts relat ionshlp with

Esselte Pendaf lex Corporat ion is unclear.  Cancel led checks and other documents

subnit ted by pet i t ioner fai led to show that he was engaged in busi.ness as a

design engineer during the years at issue.

in
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6.  Pet i t , ioner  contends :

(a) that the not ices of def lc iency r^rere issued on an arbi trary and

capric ious basis just pr ior to the expirat ion of the period of l iu i tat ions on

assessment,  thus deprlv ing pet i t ioner of the opportunlty to present substant iat lon

for the claimed deduct ions;

(b) that pet i t ioner is part  of  a large group of taxpayers who were

selected for speclal  scrut iny because thelr  returns had been prepared by the

same tax preparer; and

(c) that where petitioner does not have cancelled checks or other

recelpts for certain expenses, the Department of Taxat ion and Finance should

al1ow pet i t ioner a reasonable est imate of such expenses.

7. The adjustment for the income from Wachovia Bank & Trust Co. '  N.A. for

1978,  does  no t  appear  to  be  in  i ssue.

CONCLUSIONS OF LAW

A. That the not ices of def ic iency were properly issued and were not

arbl trary or capric ious. The returns were patent ly erroneous and the Audit

Dlvls i .on was just l f ied ln disal lowing the Schedule C business income and

expenses. The not ices of def ic lency for each year were preceded by statements

of audit  changes; thus, pet i t l -oner had an opportunity to f i le amended returns

claiming employee business expenses as adjustments on Federal  Form 2106, ot

as i temi.zed miscel laneous deduct ions, but did not do so.

B. That the fact that pet i t ionerts returns were selected for examlnat ion

because of certain pract ices of his accountant is l r relevant.  Pet, i t ionerrs

l iabi l i ty depends solely on the facts adduced herein.

C. That pet i t ioner has not sustained hls burden of proof under sect, ion

689(e) of the Tax Law to show that he was engaged in a trade or buslness other
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than as an employee. Thus, expenses clained on Schedule C rnay not be deducted

under  sec t lon  62(L)  o f  the  In te rna l  Revenue Code.

D. That even i f  pet i t ioner may have been ent l t led to deduct certain

employee business expenses under sect ions 62(2) or 63(f)  of  the Internal-

Revenue Code l f  he had f i led Forrn 2106, or had claLmed such expenses as miscel-

laneous deduct ions, pet i t ioner nevertheless fai led to sustain his burden of

proof under sect lon 689(e) of the Tax Law to show the character or,  in many

cases, the amount of the clalned business expenses.

E. That the pet i t ion of John R. Buzzerio is denled and the not ices of

de f ic iency  issued on  Apr i l  14 ,  1982 and Apr l l  8 ,  1983,  a re  sus ta lned.

DATED: Albany, New York STATE TAX CO}FIISSION

APR 0 6 1987 PRESIDENT


