
State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 15th day of Apri l ,  1987, he/she served the within
not ice of Decision by cert i f ied mai l  upon Jacqui Buder the pet l t ioner in the
withln proceedi.ng, by enclosing a true copy thereof in a securely sealed
postpai-d wrapper addressed as fol lows:

Jacqui Buder
25 90-35 St ree t
As tor ia ,  NY 11I03

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

Jacqui Buder

for Redeterminat ion of a Def ic iency ot fot
Refund of New York State and New York City
Personal Income Tax under Article 22 of t}:.e
Tax Law and Chapter 46, Ti t le T of the
Administrat ive Code of the City of New York
fo r  the  Years  1978 & 1979.

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Service r,rrithin the State of New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
15 th  day  o f  Ap r i l ,  1987 .

Authori to  adminis ter  oaths

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee is  the Pet i t ioner
forth on said r^rrapper is the last known address

pursuant t.o Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Jacqui Buder

for  Redeterminat ion of  a Def ic iency ot  fo t
Refund of New York State and New York City
Personal Income Tax under Article 22 of the
Tax Law and Chapter  46,  T i t le  T of  the
Adminis t rat ive Code of  the Ci ty  of  New York
fo r  t he  Yea rs  1978  &  L979 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Courmission, that he/she j-s over 18 years
of age, and that on the t5th day of Apri l ,  L987, he served the within not ice of
Decislon by cert i f ied mai l  upon Louis F. Brush, the representat ive of the
pet i t ioner in the within proceedinE, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501

and by deposi t ing
pos t  o f f i ce  unde r
Serv ice wi th in the

That deponent
of  the pet i t ioner
last knorm address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

fur ther  says that  the said addressee is  the rePresentat ive
herein and that  the address set  for th on said wrapper is  the

of  the representat ive of  the petJ- t ioner .

Sworn to before me th is
15 th  day  o f  Ap r i l ,  1987 .

s te r  oa t
pursuant Eo Tax Law sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M i l I S S I O N

A L B A N Y ,  N E I ^ I  Y 0 R K  L 2 2 2 7

A p r i l  1 5 ,  1 9 8 7

Jacqui Buder
25 90-35 Street
As tor ia ,  NY 11103

Dear Mr. Buder:

Please take not lce of the Declslon of the State Tax Commlssion enclosed
herewith.

You have now exhausted your rlght of review at the admlntstrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceeding in court  to
revLer,v an adverse decislon by the State Tax Cornrnisslon may be instituted only
under Article 78 of the Civl1 Practlce Law and Rules, and must be commenced ln
the Supreme Court, of the State of New York, Albany County, wlthin 4 months frou
the date of this not lce.

InqulrLes concernlng the computation of tax due or refund allowed 1n accordance
with this decislon mav be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment Revl.ew Unlt
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

TaxLng Bureau's RepresenEatlve

Petl t loner I  s Representattve :
Louis F. Brush
101 Front  S t ree t
Mlneo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In  the l la t ter  of  the Pet i t ion

o f
:

JACQUI BUDER DECISION
:

for Redetermlnat ion of a Def ic iency or for
Refund of New York Stat,e and New York Clty :
Personal Income Tax under Art ic le 22 of
the Tax Law and Chapter 46, Ti t le T of the :
Adminlstrat ive Code of the City of New York
fo r  the  Years  1978 and 1979.  :

Pet i t ioner ,  Jacqu i  Buder ,25  90-35 St ree t , ,  As tor ia ,  New York  11103 '  f i l ed

a pet i t ion for redet.erminat i .on of a def ic iency or for refund of New York State

and New York City personal lncome tax under Article 22 of the Tax Law and

Chapter 46, Ti t le T of the Adninistrat ive Code of the City of New York for the

years L978 and L979 (Fi le Nos. 37724 and 44354).

On October  23 ,1985,  pe t i t ioner  r . ra ived  her  r igh t  to  a  hear lng  and requested

the State Tax Commlssion to render a decision based on the ent ire record

contained in the f i le,  hr i th al l  br iefs to be submitEed by OcLober 8, 1986.

After due considerat ion, the State Tax Coumlssion hereby renders the fol lowing

dec is ion .

ISSUES

I .  Whether the not ices of def lc iency were issued without any basis and

for the sole purpose of extending the period of l imitat ion on assessment.

I I .  Whether pet i t , ioner has substant iated t ,hat she was engaged in a crade

or business during the years at issue.

I I I .  Whether pet i t ioner has substant iated the character and amount of

busl-ness expenses clained as deductf-ons from gross income for the years at

i ssue.
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FINDINGS OF FACT

1. Pet. i t ioner,  Jacqui Buder,  f i led New York State income tax returns and

unlncorporated business tax returns for 1978 and I979.

2. Ms. Buderfs tax returns were selected for examinat ion along with those

of approxinately 100 other lndividuals because her return had been prepared by

a part icular accountant.  An lnvest igat ion had disclosed that this accountant

had consistently prepared returns on which an indlvidual with \rtage or salary

income sho$n on vrage or tax st,atements had reported this income as business

receipts on Federal  Schedule C. Department of Taxat ion and Finance audlt ,ors

were directed to revlew the returns and to dlsal low claimed buslness expense

deductions if the taxpayer appeared to be an employee receiving wage or salary

incorne reported on wage and tax statements.

3 .  Ms.  Buder rs  1978 Sta te  lncome tax  re tu rn  l i s ts  her  occupat ion  as

"Author Indexing Service".  l {s.  Buder reported total  incoue of $14'285.00,

consj.st lng of business income of $141221.00 and interest income of $64.00.

(a) 0n an attached Federal  Schedule C, Ms. Buder reported
income from "assignmentstr  of  $18 '429.00 and incorne from
consu l tan tsh ips  o f  $250.00  fo r  a  Eota l  income o f  $18,679.00 .
The Schedule C also shows the fol lowing expenses:

Magazines, ne\,rspapers, etc.
Accounting
Offic,e maintenance
Telephone
Off lce suppl ies and egulpment
Cassette recorder,  tapes for note taking
Fl l ing, shelves, storage
Travel
Hosp i ta l i t y
In te res t
l lessengers
Of f i ce  decor
Drama & other events
AtEending industry funct ions

Tota I

$  298 .00
6s .00

600.  00
377 .00
338 .00
103  . 00
237 .00
278 .00
682 .00
299.04
225.04
582 .00
281 .00
93  . 00

$4 ,458  . 00
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The $4r458.00  in  to ta l  expenses  deducted  f ron  to ta l  revenues
of  $18r679.00  resu l ted  in  the  bus iness  income repor ted .

(b) A wage and tax statement attached to the return shows
"wages,  ELps ,  o ther  compensat lon"  to  Ms.  Buder  o f  $181428.87
from Marcel Dekker,  Inc. of  New York Clty.  The statement
ls stamped with an arrow point ing to the compensat ion
f igure and bearing the legend "Included ln Schedule C".

(c) Ms. Buder clal-ned the standard deduct ion and claimed no
miscel laneous or other i temized deduct lons.

(d) The unincorporated business tax return shows total income
f rom bus iness  be fore  New York  modLf ica t ions  o f  $14 '22L.00
(also noted as "wages subject to FICA tax included ln
schedule C") less subt,ract ions of $18,429.00 result ing in a
net  loss  o f  $4 ,208.00 .  Accord ing ly ,  no  un incorpora ted
business tax was shown as due.

4. On March 24, 1982, the Audit  Divls ion issued to l4s. Buder a Statement

of Audit  Changes for 1978 assert ing addit ional State and City personal income

tax  o f  $505.44  on  a  recomputed New York  taxab le  income o f  $15,693.00  ca lcu la ted

as  fo l lows:

Total  lncome reported on return
Expense disal lowed
Total  corrected New York taxable income
Standard deduct lon
Balance
Exemptions
New York taxable income

$  14 ,  285  . 00
4  ,458  .00

18 ,  743 .00
2 ,400  . 00

16 ,343 .00
650  .00

$  1 5 , 6 9 3 . 0 0

5. On Apri l  14, 1982, the Audit  Divis ion lssued a Not ice of Def lc iency

for  1978 to  Ms.  Buder ,  asser t ing  add i t lona l  persona l  income tax  due o f  $505.44

plus interest.  No penalt les were imposed.

6. The 1979 income tax return l ists Ms. Buderts occupat i .on as t 'Author

Index ing  Serv ice" .  I I s .  Buder  repor ted  to ta l  income o f  $16,723.00 ,  cons is t lng

of  bus iness  income o f  $16,7L0.00  and in te res t  lncome o f  $13.00 .

(a) 0n the attached Federal  Schedule C, Ms. Buder reported
income from "assignment,s 'r  of  $21r510.00 and income from
" c o n s u l t a n t s h i p s "  o f  $ 3 r L 6 5 . 0 0  f o r  a  t o t a l  o f  $ 2 4 1 6 7 5 . 0 0 .
The Schedule C shows the fol lowing expenses:
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Magaz ines ,  newspapers ,  e tc .  $  397.04
AccountLng 100.00
Off lce malntenance 600.00
Te lephone 480.00
Offlce supplles and equipment 392.00
Casset, te recorder,  tapes for note takLng 242.00
F l l ing ,  she lves ,  s to rage 47L.AO
Trave l  843.00
I losplral l ry 98r .00
Interest 302.A0
Messengers  493.00
Of f i ce  decor  57 .00
Drama & other events 789.00
Attending lndustry functlons & books 876.00
Telephone outslde 429.00

T o t a l  $ 7 , 9 6 5 . 0 0 1

The $7 '965.00 ln expenses were subtracted from total lncome
of  $24r675.00 ,  resu l t tng  in  the  ne t  bus lness  income o f
$ 1 6 , 7 1 0 . 0 0  r e p o r t e d .

(b) A wage and tax statement attached to the return shows
lncome to Ms. Buder from "wages, t ips, other compensat lon' l
in the amount of $21,510.28 fron Marcel Dekker,  Inc. Agaln,
the statement was stanped wlth an arrow pointing to the
compensatlon figure and bearing the legend "Included 1n
Schedule C".

(e) lnls. Buder clalmed the standard deductlon and did not claln
any mlscel laneous or other l tenlzed deduct, lons.

(d) The unincorporated buslness tax return shows total lncome
f r o m  b u s i n e s s  o f  $ 1 6 , 7 1 0 . 0 0  l e s s  s u b c r a c t , i o n s  o f  $ 2 1 , 5 1 0 . 0 0
for  a  to ta l  loss  f rom bus lness  o f  $41800.00 .  The fo rm ls
stanped with an arrow polntl.ng to the figure subtracted and
bearlng the legend "FICA Wages lncluded in Schedule C". As
Ms. Buder reported no taxable business Lncomer rro ufllncorporated
bustness tax was shown as due.

7. 0n or about Deceu.ber 27, 1982, Ms. Buder was sent a let ter by the

Audlt Dlvlslon whlch requested that she provlde clarifying inforrnatLon regardlng

the clatrned Schedule C expenses. Ms. Buder dld not respond Co that let ter,  nor

T h e  c o r r e c t  t o t a l  i "  $ 2 , 4 5 2 . 0 0 .
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to a later requesc that she execute a consent to extend the statutory pertod of

l lmltat lon for assessment of lncome taxes due for the year 1979.

8. 0n March 21, 1983, the Audlt  Dtvls lon issued to Ms. Buder a Scatement

of Audlt  Changes contalnlng thls explanat lon: "Slnce you fai led to reply to

our let ter dated December 27, 1982 and slnce you fal led to provlde the waiver

requested in our let ter dated January 4, 1983 adjustments to lncome are uade."

Add i t lona l  S ta te  and C l ty  persona l  income tax  o f  $1 ,114.87  was computed on

taxab le  incone o f  $21,588.00  ca lcu la ted  as  fo l lows:

Total  lncome
Standard deduct ion
Balance
Personal exemptlon
Taxable income

$24 ,688 .00
2 ,400  . 00

$2t768,36'
700 .00

$zTT6'6m
9. 0n Aprl l  8,  1983, the Audit  Dlvis lon Lssued a Not ice of Def ic iency

Ms.  Buder  fo r  the  year  I979r  asser t lng  add i t lona l  tax  due o f  $1 ,114,87  p lus

interest.  No penalt ies were imposed.

10. Ms. Buder subrni t , ted a signi f icant aoount of documentat ion:

(a) Payment forms from Marcel Dekker,  Inc. to Ms. Buder indLcate
tha t  she  rece tved to ta l  payments  o f  $1 ,600.00  ln  1978 and
$3,165.00 ln L979 fot work done on an author index. Two
letters from Ms. Buderfs eoployer to the Internal Revenue
Serv lce ,  bo th  da ted  October  20 ,  1980,  s ta te  tha t  those
amounts were pald to Ms, Buder as an independent contractor.
Both  le t te rs  s ta te :

"The Company did not reimburse Ms. Buder for any
expenses relat ing to Author Indexlng and other
serv lces .  .  .

A11 work done by Ms. Buder as an lndependent
contractor was not performed Ln our faci l i t ies and
requl-red the use of her office at home whlch was not
reimbursed, Istc]  and contains special  equlpment whlch
we prov lded. "

Each let ter shows an al locat lon of l , I -2 Lncome:
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Base salary
Author lndextngr paste-up and

correct ion, page makeup
ProductLvi ty bonus
TotaL W-2

r978 t979

$15 ,876 .94  $ t7 ,740 .47
1 ,600 .00  3 ,165 .00

9 5 1 . 9 3 604 .81
FZi;sm75$ 1 8 , 4 2 8 . 8 7

(b) Ledger forms for each nonth in 1978 and 1979 show a dai ly
breakdown of expendltures by category of expense. Cancelled
checks show paynents to New York Telephone, Consoll.daged
Edison and an lndLvidual who was appaiently Lls. Buderrs
landlord. There ls one cancelled check made out to People.

(c) Other forms of proof included: credlt  card statements,
coples of journals publ lshed by Ms. Buderts employer and
dal1y dLarles for each year under consLderation showlng
expendLtures for a varLety of l tems lncludlng: plants,
f l le cards, cabs, an umbrel la tree, a blackboard and oi1
paintlngs. There rras no evidence t,o establlsh that these
expendltures \rere other than personal ln nature.

11 .  Ms .  Buder cont,ends:

(a) That the noclces of def lc iency were tssued on an arbi trary
and capric lous basis just pr lor to the explrat ion of the
period of llroitatlons on assessment, thus depriving her of
the opportunLty to present substantlatlon for the claiued
deducttons;

(b) that she ls one of a large group of taxpayers who were
selected for speclal  scrut iny because thelr  returns had
been prepared by the same tax preparer;  and

(c) that where a taxpayer does not have cancelled checks or
other recelpts for certain expenses, the Department of
TaxatLon and Fl-nance should allow a reasonable estlnate of
expenses.

CONCLUSIONS 0F LAI^I

A. Thar

arbi trary or

the notlees of deficl-ency were properly issued and were not

caprlcious. Ms. Buder submitted wage and tax statements showlng

income as an employee, yet she reported no lncome from wages, salar ies, t lps

and other compensat lon. In addlt ion, she submltted Federal  Schedules C report ing

her employee income as business lncone. These returns were patently erroneous,

and the Audit Divlslon was Justified in rnaklng a determLnatlon of tax due based
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on adjustments to correct lnconsistencies apparent on the face of the returns.

Each Notice of Def ic iency was preceded by a Statement of Audit  Changes ful1y

infornr ing Ms. Buder of the basis for the assessment and affording her the

opportunity to f i le amended returns which she did not do.

B. That the fact that Ms. Buderrs returns were selected for examinat ion

because of certain pract ices of her accountant,  is i r relevant.  t ler l labl l l ty

rests solely upon the fact.s adduced herein.

C. Thac Ms. Buder has not,  sustained her burden of proof (Tax Law $

689[e ] ;  Admin is t ra t i ve  Code $  T46-189.0 [e ] )  to  show ( i )  tha t  she  r+ 'as  engaged in

a trade or business other than as an employee; signi f icant lyr she produced no

proof of income from any source other than her employer and no proof of any

independent business act iv i ty;  ( i i )  that the expenses ln quest lon were deduct ible

employee business expenses under Internal Revenue Code $ 62(2);  and (f l i )  that

the expenses in quest ion were ordinary and necessary business expenses under

In te rna l  Revenue Code $  I62(a) .

D. That the pet i t ion of Jacqui Buder is denied, and the not ices of

def ic iency issued on Apri l  14, 1982 and Apri l -  8,  1983 are sustained.

DATED: Albany, New York STATE TAX COMMISSION

APR 1 5 1987

SSIONER

COMMISS


