
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt,er of the Petltlon
o f

Sheldon & DoLores Bashtnskv

for Redetermlnation of a Deficiency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Title T of the Adrninistrative Code of the Clty
of New York for the Year 1980.

AFFIDAVIT OF MAILING

Stat,e of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Co r lssion, that he/she is over 18 years
of age, and that on the 23rd day of Aprl l ,  L987, he/she served the withln
not ice of Decislon by cerr l f ied naLl upon Sheldon & Dolores Bashinsky the
petltloners ln the within proceedlng, by enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Sheldon & Dolores BashLnsky
1145 East  72nd St ree t
Brooklyn, NY II234

and by deposltlng same enclosed ln a postpaid properly addressed wrapper ln a
post off lce under the excluslve care and custody of the UnLted States Postal
Servlce withln the State of New York.

That deponent further says that the
heretn and that the address set forth on
of the pet l t ioner.

sald addressee ls the pet l t ioner
sald wrapper 1s the last known address

Sworn to before me thts
23rd  day  o f  Apr l l ,  1987.

Authorized to nister oaths
pursuant to Tax Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  7 2 2 2 7

Apr l l  23 ,  1987

Sheldon & Dolores Bashlnsky
1145 East  72nd St ree t
Brooklyn, NY L1234

Dear Mr. & Mrs. Bashlnsky:

Please take notlce of the Declslon of the State Tax Connlsslon enclosed
herewith.

You have now exhausted your right of revlew at the adnlnlstratlve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chapter 46, Tl t le T of
the Adnlnistratlve Code of the Clty of New York, a proceedlng ln court to
revlew an adverse declslon by the State Tax Commlsslon may be instttuted only
under Artlcle 78 of the Clvl1 Practlce Law and Rules, and must be commenced tn
the Supreme Court of the State of New York, Albany County, wlthin 4 months fron
the date of this not ice.

Inquiries concerning the computatLon of tax due or refund allowed in accordance
with thls declsl-on may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessuent Revlew Unlt
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2066

Very truly yours,

STATE TAX COMMISSION

Taxing Bureauts Represent,atlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

SHELDON BASHINSKY AND DOLORES BASIIINSKY : DECISION

for Redetermlnat ion of a Def lc iency or for :
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York :
Clty Personal Income Tax under Chapter 46,
Ticle T of the Adnlnistrative Code of the Citv z
of New York for the Year 1980.

Pet i t , loners, Sheldon Bashinsky and Dolores Bashinsky, 1145 East 72nd

Street,  Brooklyn, New York 11234, f l led a pet i t i .on for redetermlnat lon of a

deflciency or for refund of New York State personal lncome tax under l*tLcLe 22

of the Tax Law and New York Clty personal lncome tax under Chapter 46' Tltle T

of the Admlnlstrat ive Code of the City of New York for the year 1980 (Fi1e No.

640s8)

A hearlng was held before Al len Caplowaith, Heartng Off icer,  at  the

off lces of the State Tax Commisslon, Two World Trade Center,  New York'  New

York, on January 28, 1987 at.  10:45 A.M. Pett t loners appeared pro se. The

Audit  Dlvis ion appeared by John P. Dugan, Esq. (Herbert  Kamrass, Esq.,  of

counsel)  .

ISSUE

Whether penalt ies lmposed against pet l t loners for fai lure to t inely f l le

thelr  1980 return were proper.

FINDINGS OF FACT

1. 0n March 29, 1984, Sheldon Bashinsky and Dolores Bashinsky (herelnafter

"pet l t ioners") f i led a Claln for Credit  or Refund of Personal Income Tax for



the year 1980, wherein they clalned that,  they are properly ent l t led to a refund

of $428.32. Sald amount represents the penalt les i rnposed pursuant to sect lon

685(a) (1 )  o f  the  Tax  Law and fo rmer  sec t lon  T46-185.0(a) (1 )  o f  the  Adrn in ls t ra t l ve

Code of the Clty of New York for fai lure to t lnely f l1e a 1980 return.

2. On March 25, 1985, the Audlt  DlvLslon issued a not lce of dlsal lowance

to Mr. Bashlnsky advislng hlm that the aforestat,ed clalm was dlsallowed in

fu l l .

3.  Pet l t , ioners test i f ied that they t luely f t led a New York Stace Income

Tax Resldent Return Wlth Clty of New York Personal Income Tax for the year

1 9 8 0 .

4. The Audit  Dlvis lon has no record of such return being f l led by pet l t ioners.

A return, whlch was purported to be a copy of their  or lginal  return, was

subnit ted by pet l t ioners. Such return, whlch was undated and unslgned' was

recelved by the Audit  Dlvis lon on January 6, 1983 and consldered to be a late

f l led return.

5. On Apri l  13, 1981, pet l t ioners f l l -ed an Appl icat lon for Automatlc

Extension (2 rnonths) of Time to Fl le theLr 1980 return.

6. Pet i t loners argued that they t lmely f l led their  1980 return, on Aprl l  14,

1981 wlthout payment of the total  reported balance due of $1,903.64. rr f rs.  Bashinsky

test i f led that she dldnrt  pay the New York State and City tax l tabl l - l ty t tnely

because she was waf-t ing for receipt of  her New Jersey refund, which she intended

to use toward payment of the 1980 New York State and Clty l iabl l l ty,

7.  Pet i t ioners al leged that al though they recelved thelr  New Jersey

refund withln a couple of months of such fll lng, they forgot to pay their New

York State and City tax l iabi l t ty f rorn the New Jersey refund.
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8. Subsequent ly,  on December 30, 1982, pet l t toners pai.d theLr 1980 New

York State and City batances due together with penalt les imposed for fal- lure to

tlrnely file thelr return and fallure to tlmely pay the tax shown on the return.

CONCLUSIONS OF LAW

A. That the penalt les funposed pursuant to sect ion 685(a)( l )  of  the Tax

Law and former sect ion T46-185.0(a) (1) of  the Adminlstrat ive Code of the City

of New York, are due and owlng when a return is f l ted later than the prescrLbed

date (determlned with regard to any extenslon of t lme for f i l lng) unless i t  ts

shown thac such fal lure is due Co reasonable cause and not due to wi11ful  neglect.

B. That pet i t ioners have fai led to suscain their  burden of ptoof,  lunposed

pursuant to sect ion 689(e) of the Tax Law and former sect ion T46'189.0(e) of the

Administrat ive Code of the City of New York, to show that thelr  1980 return was

tirnely filed or that lf such return was late flled, it was due to reasonable

cause rather than wl l l fu l  neglect.

C. That the pet l t lon of Sheldon BashLnsky and Dolores Bashlnsky ls denLed

and the not lce of disal lowance of their  refund claln lssued March 25, 1985 is

sustained.

DATED: Albany, New York STATE TAX COINIISSION

APR 2 3 1987 ,=-Rce-utt&*LoQ4-
PRESIDENT

COMMISSI


