
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

David J.  Bakish

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Administrat ive Code of the City
of New York for the Years 1978 and 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an ernployee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 18th day of June, L987, he/she served the within not lce
of Decision by cert l f ied mai l  upon David J.  Bakish the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

David J.  Bakish
4 1 5  I t I .  5 7 r h  S r .
New York, NY 10019

and by depositing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t i -oner .

Sworn to before me this
l8 th  day  o f  June,  1987.

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee ls the pet i t ioner
forth on said wrapper is the last knorsn address

Authorized to n is te r  oa t
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter

David

the Pet l t ion

Bakish

o f
o f

J . AFFIDAVIT OF MAILING

for Redeterni-nat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Administrat ive Code of the City
o f  New York  fo r  the  Years  1978 and 1979.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the state Tax commission'  that he/she is over 18 years

of age, and that on the l8th day of June, 1987, he served the within not ice of
Decision by cert i f ied nai l  upon Louis F. Brush, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t .
Mineo la ,  NY 11501

and by depositing same enclosed in a postpaid properJ-y addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That.  deponent further says that the sai .d addressee is the rePresentat ive
of the pet i t i -oner herein and that the address set forth on said wraPPer is the
last known address of the representat l -ve of the pet i t ioner.

Sworn to before me this
18 th  day  o f  June,  1987.

to administer oat
pursuant to Tax Law sect ion L74



S T A T E  O F  N E [ , T  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E I ^ I  Y  O R K  L 2 2 2 7

June 18, L987

David J. Baklsh
415  W.  57 rh  S r .
New York, NY 10019

Dear Mr. Baklsh:

Please take notlce of the Declsion of the State Tax Commlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnLstratlve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chapter 46, Tl t le T of
the Adrnlnistratlve Code of the City of New York, a proceedlng ln court to
revlew an adverse declslon by the State Tax Co'nission nay be lnst i tuted only
under Artlcle 78 of the Civll Practlce Law and Rules, and oust be commenced ln
the Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron
the date of thls not lce.

Inqulrtes concerning the computation of tax due or refund alLowed in accordance
wlth thls decision may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew UnLt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COM,UISSION

Taxlng Bureaurs Representatlve

Petitioner t s Representatlve :
Louls F. Brush
101 Front  S t .
Mlneo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt ion

of

DAVID J. BAKISH

for Redeternlnatlon of a Deficlency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Title T of the Adnlnistrative Code of the
Clty of New York for the Years 1978 and 1979.

DECISION

Peti t loner,  David J.  Baklsh, 4L5 lJest 57th Street,  New York, New York

10019, f l led a pet i t lon for redetermlnat lon of a def lc lency or for refund of

New York State personal income tax under Article 22 of the Tax Law and New York

City personal- tncome tax under Chapter 46, TttLe T of the Adninistratlve Code

of the Clty of New York for the years L978 and 1979 (Fl le Nos. 37746 and

43006)  .

0n October 23,1985, pet i t loner advl.sed the State Tax Coromisston that he

deslred to waive a hearlng and to submlt the case to the State Tax Comnisslon

based upon the entlre record contaLned Ln the file, wlth the submission of

addltlonal evldence by october 8, 1986. After due conslderation of said

record, the Stage Tax Commlsslon renders the followlng decision.

ISSUES

I. Whether the notlces of deflclency were lssued wlthout

for the sole purpose of extendlng the perLod of llnltatlon on

II. Whether the petltloner has substantlated that he was

trade or business durlng the years at issue.

any basls and

assessment.

engaged ln a



I I I .

buslness

issue.
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Whether the petitloner has substantiated

expenses clained as deducttons from gross

the character and amount of

Lncome for the years at

FINDINGS OF FACT

1. Pet l t loner,  David J.  Baklsh, f tLed New York State income tax resldent

returns for the years l97B and 1979.

(a) The 1978 lncome tax return l lsted pet l t , lonerrs oecupat lon as

' twri ter/Lecturer" and reported $9,397.00 Ln total  lncome conslst l .ng of $35.00

Ln divldends, $8,162.00 ln buslness lncome and other lncome of $1,200.00.

(f) A copy of the Federal Schedule C attached showed "Revenues"

o f  $19,048.00 ,  o f  whtch  $18,798.00  r ras  repor ted  as  ar ls lng  f rom lec tu r lng  and

$250.00 fron royalt ies. The Federal  Schedule C reported the fol lowlng expenses:

StudLo A l loca t lon  ($150 x  12  nos . )
I lospital l ty During Sesslons
Researchlng neetLngs
Stat ionery, Suppl les, Paper
Postage
Typing Expense
Books
Interest Exp. Bank Loan
Interest Exp. (Vlsa & Mastercharge)
Accounting
Dues
Repalrs to Tape Recorder
Telephone
Magazlnes, Newspapers
Transpor ta t lon  (6 ,000 n i .  0  17C)
Research Travel -  Boston, Wash. DC, New Haven, Phl la.
Records, Tapes r Cassettes
Depreclatlon Typewriter & Recorder

$  1 ,800
1 "037
3 ,27L

298
65

237
992
r22
111
110
348
23

240
293

1  ,020
639
213
67

Total

The

resulted ln

$  10 ,886

$10,886.00  ln  to ta l  expenses  deducted  f rom revenues o f  $19,048.00

the  $8 ,162.00  ne t  bus iness  income repor ted .
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(1i) The wage and tax statement attached to the return showed

$18,797.73 ln "Wages, t lps and other compensat lon" from the Clty of New York

Board of ll lgher Education. The statement was stamped wlth an arrow polntlng to

the $L8,797.73 f igure wLth the legend ' r lncluded ln Schedule C'f  .

(rir) The unlncorporated buslness tax return reported the followlng:

net proflt and total Lncome from buslness before New York modlfl-cations was

$8,162.00 ;  f rom th ls  amount  was subt rac ted  $18,798.00  resu l t ing  ln  a  to taL  (and

net )  loss  f rom bus lness  o f  $10,636.00 .

(b) The 1979 return l lsted petLt ionerts occupat l-on as a "tr ' I r l ter/Lecturer"

and reported $14,687.00 ln total-  income conslst lng of $140.00 in lnterest

income and $14,547.00 ln buslness Lncome.

(1) The Federal  Schedule C showed lncoue of $25,640.00 as

fol lows:

Lecturing
Research Foundatlon - Llberal Arts Studles Pl-an
Faulkner
Report & Semlnars Fee
R R Bowker Co.
"Rlchard Wrlght'r Royaltles
"Afro-Amerlcan Flct lon 1853-1976 Royalt les"
"Jimmy Durante Blography'r Ragtime, Vaudeville, Movles, etc.

$  24 ,000  .00
840 .00
400  .00
350  .00

:: 
"

$25  , 640 .00

The Federal Schedule C also llsted the

Studio Al locatLons
Hospltallty DurLng Wrlting Sesslons
Research Meetings
Stat ionery, Suppl les, Paper
Postage
Typlng Expense
Books & Printed MaterLals
Interest on Bank Loan
Interest on Credit  Cards
Accountlng
Dues
Telephone
Magazlnes, Newspapers
Transpor ta t ion  (6 ,850 @ 18 lC ml . )

followLng expenses:

$  1 ,800 .00
I  ,  148 .00

732 .00
292 .00
83 .00

1 ,174 .00
81  . 00
48 .00

I  25  .00
42s .00
240.00
309 .00

L ,267  . 00
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Depreclation - Typewrlter & Recorder
Records, Tapes, Cassettes
Doctoral Counlttee Expense
Photocopylng
Bucknell UnLversity Projeet

Total

67 .00
1  ,  370 .00
1 ,015 .00

211 .00
705  .00

$Fo'-6-o

The $11,093.00  ln  to ta l  expenses  deducted  f rom revenues o f  $25,640.00

resulted in the $L4,547.00 net business lncome reported.

(11) The wage and tax statement attached to the return showed

$23,999.57 ln "Wages, tLpsr other compensat lon" from the Clty of New York Board

of tligher Education. Llke the 1978 statement, a stamped arrow wlth the legend

"Included Ln Schedule C" polnted to said eompensatlon.

(111) The New York State Unincorporated Buslness Tax Return for

1979 reported a net prof i t  and total  income fron business before nodlf lcat lons

of  $14,547.00 .  Th ls  amount  was reduced by  subt rac t ions  o f  $24 '840.00 '  resu l t lng

in  a  ne t  loss  f rom bus lness  o f  $10,293.00 .

(c) For each of the years at lssuer petltioner claimed the standard

deduction and dld not claim any ulscellaneous or other ltenlzed deductlons.

2. Pet i t ioner f i led U.S. lndlvldual income tax returns for the years 1978

and 1979. On the return for 1978, pet i t loner clalued an LtemLzed deduct lon of

$2,626.00, whlch tncluded a deduct lon for state and local lncome taxes of

$1 ,262.00 .  Pet i t loner  d ld  no t  i temlze  deduct tons  fo r  the  year  L979.

3. Pet i t lonerfs tax returns were selected for exanlnat lon aLong wlth

those of approxluately 100 other indlvlduals on the basls that the returns had

been prepared by a particular accountant. An investlgatlon had dlsclosed that

said accountant had conslstently prepared returns on whlch an lndlvLdual- wlth

wage or salary lncome shown on rdage and tax statements had reported sald lncome

as buslness recelpts on Federal Schedule C. Department of TaxatLon and Flnance

auditors were dlrected to revtew the returns and to tllsallolt clalned buslness



- ) -

expense deductlons lf the taxpayer appeared to be an enployee recelving wage or

salary lncome reported on wage and tax statements. Petltlonerrs clalmed

Schedule C deductlons were dlsallowed on that basls.

4. (a) On Aprl l  14, 1982, the Audlt  Dlvls lon lssued a Not lce of Def lc lency

to petltloner which asserted a deficiency of personaL lncome tax for the year

I97B ln  the  amount  o f  $1 ,083.14 ,  p lus  ln te res t  o f  $312.46 ,  fo r  a  baLance due o f

$1,395.60. The Statement of Audlt  Changes, whlch had previously been lssued'

explained 'rthat expenses clairned ln Schedule C are not ordlnary and necessary

ln the productLon of lncome as an employee.'l

(b) On Aprl l  B, 1983, the Audlt  Divis lon lssued a Not lce of Def lc lency

to pet i t loner assert lng a def lc lency of personal income tax for the year 1979

in  the  amount  o f  $1 ,543.50 ,  p lus  in te res t  o f  $513.06 ,  fo r  a  ba lance due o f

$2,056.55. The Statement of Audlt  Changes provlded the same expl-anat lon as

Ehat whLch pertalned t,o the previous Notlce of Deflclency.

(c) For both yearsr pet l t loner was al lowed the standard deduct lon and

household credit .  No penalt les were lmposed.

5. Upon the subrntsslon, petltioner presented documentary evldence whl.ch

showed the followlng:

(a) Petitloner made efforts durlng the years ln lssue to have artLcles

whl.ch he had wrltten publlshed. IIe was also active ln wrltlng books.

(b) Petitloner submltted documentary evldence pertaining to a

portlon of the expenses clained. Ilowever, he dld not submlt any evidence to

show to what extent sald expenses were ordinary bustness expenses.

6. Pet l t loner contends:

(a) That the notices of deflciency were lssued on

capric lous basls just pr lor to the expirat ion of the period

arbltrary and

llmltatlons on

an

of
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assessmentr thus deprlving petltloner of the opportunity to present substantl.ation

for the clatrned deductions;

(b) that petitioner ts one of a large group of taxpayers who were

selected for special scrutiny because theLr returns had been prepared by the

same tax preparer; and

(c) that where petltioner does not have cancelled checks or other

recelpts for certain expenses, the Department of Taxatl-on and Flnance ehould

allow petlttoner a reasonable estLmate of such expenses.

CONCLUSIONS OF LAW

A. That the notices of deftciency were properly lssued and were not

arbltrary or capriclous. The returns were patently erroneous and the Audlt

DlvLslon was justtfied ln dlsallowlng the clalmed Schedule C buslness expenses.

B. fhat the fact that petitl.onerts returns rr/ere selected for examlnatlon

because of certaLn pract ices of his accountant ls l r relevant.  Pet l t lonerrs

tlablllty depends solely on the facts adduced herein.

C. That petltloner has failed to sustaln hls burden of proof pursuant to

Tax Law $ 689(e) and AdmLnlstratLve Code $ T46-789.0(e) to show what Port lon of

the buslness expenses clalmed were deductlble ordlnary and necessary buslness

expenses of beLng a wrlter as opposed to nondeductlble personal expenses.

Accordlngly, the adjustments to saLd expenses are sustalned.

D. That pet i t loner has not establ lshed that he has sat lsf l .ed the cr i ter la

of a deduction for an office ln the home (Internal Revenue Code $ 2804).

E. That whlLe petltloner may have been able to clalm certaln itenlzed

deducttons for the year L978, such as Lnterest expense, accountlng fees and

unlon dues, the amount of these deductions when totalled do not exceed the
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standard deduct lon. Therefore, l t  is unnecessary to deteruine whether pet l t loner

ls ent l t led to any LtemLzed deduct lons for the yeat L978.

F. That slnce petltloner did not lteolze his deductlons on his Federal

l-ncome tax return for L979, he ls not entltled to ltemlze deductions for New

York State and New York City personal lncome tax purposes (Tax Law $ 615[a];

AdninistratLve Code $ T 46-115.0).

G. That the petLtlon of Davld J. Bakish is denled and the notl.ces of

def ic lency issued Aprl l  14, 1982 and Aprl l  8,  1983 are sustained.

DATED: Albany, New York STATE TAX COMMISSION

JUN I I 1987
PRESIDENT
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STATE OF

STATE TAX

NEW YORK

COIfIIISSION

In the Matter of the Petltion
o f

Davld J. Baklsh

for Redeterul-oatlon of a Deficlency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Tltle T of the Admlnlstratlve Code of rhe Clty
of New York for the Years 1978 and L979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet i{. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlssion, that he/she ls over 18 years
of ager aod that on the 8th day of July,  1987, he/she served the wlthln not ice
of Declsion by certifled nail upon David J. Bakish the petltloner ln the wlthln
proceedlng, b1r encloslng a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Davld J. Bakish
2 Bay Club Dr. l l4x
Bays lde ,  NY 1 f360

and by deposltlng same enclosed 1n a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal-
Servlce wlthln the State of New York.

That deponent further says that the said addressee ls the pecitioner
herein and that the address set forth on sald wrapper ls the last known address
of the pet i t ioner.

sworn to before ne thls
8th <lay of July,  1987.

Authorized to admLnlster oaths
pursuant to Tax Law sectlon I74




