
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Mary Brlglio

for RedetermLnation of a Def lc lencv or for
Refund of New York State Personal Ineome Tax
under Artlcle 22 of the Tax Law and New York
Clty Nonresident Earnings Tax under Chapter 46,
Title T of the Adnlnlstratlve Code of the City
of New York for the Period January I, 1978
through Deceuber 31, 1979.

AFFIDAVIT OF TYAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Commisslon, that he/she is over 18 years
of ager i rnd that on the 6th day of AprLl ,  1987, he/she served the wlthin not lce
of decislon by certlfled maLl upon Mary Brlgllo the petltloner ln the wLthln
proceedi.nB, by enclosLng a true'copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Mary Brlgllo
RD #5,  Box  159
Newton, NJ 07860

and by deposlt ing same enclosed ln a postpald properly addressed wrapper in a
post offi-ce under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee is the petitLoner
hereln and that the address set forth on said wrapper ls the last known address
of  the  pe t i t loner .

Sworn to before me thls
6th t lay of Apri l ,  L987 .

Authorized to adrnlnlster oaths
pursuant to Tax Law sect lon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Mary Brigllo

for Redeterninat ion of a Def lc iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresldent Earnlngs Tax under Chapter 46,
Tl t le T of the Adminlstrat lve Code of the Clty
of New York for the Pertod January l ,  1978
through December  31 ,  L979.

AFFIDAVIT OF MAILING

Stat,e of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says thaE
he/she ls an employee of the State Tax Co nisslon, that he/she ls over 18 years
of ager 4nd that on the 6th day of Aprl l ,  L987, he served the withln not lce of
declsion by cert i fLed nal l  upon A. Rene Hol lyer,  the representat lve of the
pet i t loner in the wlthln proceedlng, by encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

A. Rene Hollyer
I lol lyer,  Jones, Plndyck, Brady & Chlra
342 Madison Avenue
New York ,  NY 10173

and by deposltlng same enclosed ln a postpald properly addressed wrapper in a
post off lce under the excluslve care and custody of the United States Postal
ServLce wlthln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petltloner hereln and that the address set forth on said wrapper ls the
last known address of the representat ive of the pet l t loner.

Sworn to before me thls
6th day of Apri l ,  1987.

Authori to adninister oaths
pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T  A X  C  O M M I S S I O  N

A L B A N Y ,  N E W  Y C R K  L 2 2 2 7

Aprl l  6, 1987

Mary Briglio
RD #5,  Box  159
Newton, NJ 07860

Dear  Ms.  Br ig l io :

Please t ,ake not ice of the decision of the State Tax Connlssion enclosed
herewith.

You have now exhausted your rieht of review at the admlnistratlve level.
Pursuant to sect ion(s) 690 and-13l2 of the Tax Law, a proceedlng ln court  to
review an adverse declslon by the Stat.e Tax Commission may be instituted only
under Article 78 of the Civll Practlce Law and Rules, and must be conmenced ln
the Supreme Court of the State of New York, Albany County, wlthin 4 months fron
the date of thls not lce.

Inquiries concernlng the computation of tax due or refund allowed ln accordance
with this declsion mav be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bull-ding il9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive

Peti t ioner t  s RepresentatLve :
A. Rene llollyer
Hol lyer,  Jones, Plndyck, Brady & Chlra
342 Madison Avenue
New York ,  NY 10173



STATE OF NEW YORK

STATE TAx CO},IMISSION

In the Matter of the Pet i t ion

o f
:

MARY BRIGLIO

for Redeterminat ion of a Def ic lency or for
Refund of New York State Personal Income Tax :
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46, :
Ti t le T of the Adninistrat ive Code of the Clty
of New York for the Perlod January 1, L978 :
th rough December  31 ,  1979.

:

DECISION

Pet i t toner ,  Mary  Br ig l lo ,  RD /15 ,  Box  159,  Newton,  New Jersey  07860,  f i led

a pet i t ion for redeterminat ion of a def ic iency or for refund of New York State

personal income tax under Article 22 of the Tax Law and New York City personal

income tax under Chapter 46, Tl t le T of the Administrat ive Code of the City of

New York for the period January 1, 1978 through December 31, 1979 (Fl le No.

484ss) .

A hearing was held before Frank A. Landers, Hearing Off icer,  at  the

off ices of the State Tax Comnission, Two World Trade Center,  New York'  New

York ,  on  August  4 ,  1986 a t  2245 P.M. ,  w l th  a l l  b r ie fs  to  be  submi t ted  by

November 2L, L986. Pet i t ioner appeared by Hol lyer,  Jones'  Pindyck, Brady &

Chira (A. Rene Hol lyer,  Esq.,  of  counsel) .  The Audit  Divls ion appeared by

John P.  Dugan,  Esq.  (Thomas C.  Sacca,  Esq. r  o f  counse l ) .

ISSUE

Whether pet l t loner was a person required to col lect,  t ruthful ly account

for and pay over the New York State and City withholding taxes of Better Buylng

Service of America, Inc. and who wi l l fu l ly fai led to do so, thus becoming l lable

for a penalty equal to such unpaid withholding taxes.
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FINDINGS OF FACT

1. On July 25, 1983, the Audlt  Divis lon issued a Statement of Def ic lency

( ' rstatement") to pet i t ioner,  t {ary Brigl lo,  assert ing that she r i ras a person

required to col1ect,  t ruthful ly account for and pay over the New York State and

City withholding taxes of Better Buylng Servj .ce of America, Inc. (hereinafter

"BBS")  fo r  the  per iod  January  1 ,  1978 th rough December  31 ,  1979.  The a fore-

mentioned statement further al leged that pet i t ioner wi l l fu l ly fai led to col lect,

truthfully account for and pay over said withholding caxes and that she was

therefore subject to a penalty equal in amount to Che unpaid withholdlng taxes

of  $4 ,121.00 .  Accord ing ly ,  on  Ju ly  25 ,  1983,  the  Aud i t  D iv is i .on  issued a

Notice of Def ic iency to pet i t ioner for the years 1978 and 1979 assert ing a

d e f l c i e n c y  o f  $ 4 ,  1 2 1 . 0 0 .

2. BBS was organized ln 1972 by one Richard M. Messina, an attorney with

off ices at 400 Park Avenue, New York, New York. Mr. Messina, together wlth

certain of his cl lents,  held a control l ing interest in BBS. The business of BBS

was to offer discount merchandise through i ts catalogue to select subscribing

groups for which l t  was paid a connission on sales.

3 .  Pet i t loner ,  p r io r  t .o  1972,  had been employed by  one o f  l { r .  Mess inars

cl ients who was involved l-n a business simi lar to that of  BBS. After the owner

of said slmi lar business passed away, pet i t ioner and Mr. Messlna planned the

creat ion of BBS. Upon i ts incept ion, pet l t ioner was named president of BBS and

Mr. Messina became i ts secretary/treasurer.  Pet i t ioner o\dned 22 peteent of the

outstanding stock of BBS, however,  she made no cash or property contr ibut ion to

BBS in exchange for the receipt of  her shares in BBS. Mr. Messina and his

cl ients owned al l  of  the remaining shares in BBS.
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4. Pet i t ionerrs pr imary funct ion wlth BBS was to sol ic i t  sales and also

sol ic i t  dealers and suppl lers to part lc ipate in the service. Ms. Brlgl lo dld

not have authori ty to determlne which creditors of BBS were to be paid and

she was no! a signatory on BBSrs corporate checking account.

5. Sometime ln 1980, BBS was sold to United Buying Service, Inc. Pet l t ioner

was not involved in the negot iat ions which preceded the sal-e of BBS. As the

result  of  said sale, Ms. Brigl io rel inquished her shares in BBS without any form

of compensat lon.

6. Petltioner first became ahrare that BBS had failed to remit the proper

amount of New York State and City withholding taxes upon her recelpt of the

Statement of Def ic iency and Notice of Def ic iency.

CONCLUSIONS OF LAW

A. That the personal lncome tax lmposed by Chapter 46, TLt le T of the

Adnlnistrat ive Code of the Citv of New York is bv i ts own terms t ied into and

confains essent ial ly the same provisions as Art ic le 22 of the Tax Law. Therefore'

in addressing the issues presented herein, unless otherwise specif ied al l

references to part icular sect ions of Art lc l-e 22 shaLl be deerned references

(though uncited) to the corresponding sect lons of Chapter 46, TItLe T.

B. That where a person i .s requlred to col lect,  t ruthful ly account for and

pay over withholding tax and wl l l fu l ly fal ls to col lect and pay over such tax,

sect lon 685(g) of the Tax Law imposes on such person "a penalty equal to the total

amounc of the tax evaded, or not col leeted, or not aecounted for and paid over."

C. That sect ion 685(n) of the Tax Law def ines a person, for purposes of

sec t lon  685(g)  o f  the  Tax  Law,  to  inc lude:

rran indivldual,  corporat ion or partnership or an off icer or employee
of any corporat ion.. .or a member or employee of any partnership'  who
as such off icer,  employee, or member is under a duty to perform the
act in respect of whlch the violat ion occurs.t t
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D. That the quest ion of whether pet i t ioner was a person under a duty to

col lect and pay over withholding taxes must be determined on the basis of the

facts present,ed. Some of the factors to be considered lnclude whether petLt ioner

signed the corporat lonrs tax returnsr possessed the r ight to hire and discharge

employees or der ived a substant ial  port ion of her lncome frorn the corporat ion.

Other relevant factors include the amount of stock pet l t loner held, the actual

sphere of her dut ies and her authorLty to pay corporate obl igatLons and/or

exercise authori ty over the assets of the corporat lon. ( l4atter of  Amengual v.

Stat,e Tax Commn. ,  95 AD2d 949; McIIugh v. State Tax Cornmn.,  70 AD2d 987.) Flnal ly,

the test of  wi l l fu lness is whether the act,  default  or conduct was t tvoluntar l l -y

done with knowledge that,  as a result ,  t rust funds of the government wi l l  not

be paid over;  intent to deprive the government of i ts money need not be shown,

merely something more than accldental  nonpayment.rr  (Matter of  Ragonesi v.  New

York  Sta te  Tax  Commn. ,  88  AD2d 707,  708 [c l ta t ion  on l t ted ] . )

E. That pet i t ioner,  in the instant matter,  r i ras not a person under a duty

to col lect and pay over BBSrs New York State and City withholdlng taxes for the

years  [978 and L979.

F. That the pet i t lon of Mary Brigl io is granted and the Not ice of Def ic iency

dated JuLy 25, 1983 is cancel led in i ts ent l rety.

DATED: Albany, New York STATE TAX COII}IISSION

APR 0 6 1987
PRESIDENT


