
STATE OF NEW YORK

STATE TAX COMMISSION

In the l ' latter of
of

Will ian

the Pet i tLon

Brent AFFIDAVIT OF },IAILING

for Redeterminat ion of a Def ic i-ency or Revi.s ion
of a Determination or Refund of Personal Income
Tax under Art ic le (s) 22 of the Tax Law for the
Y e a r  1 9 8 1 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Courmission, that he/she is over 18 years
of age, and that on the lst  day of July,  1987, he/she served the wlthin not ice
of Decision by cert l t ied mai l  upon Wil l iam Brent the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpald
hrrapper addressed as fol lows:

Willian Brent
2760 Gateway
Nor th  Be l lmore ,  NY 11710

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet l t ioner
herein and that the address set forth on said l rrapper is the last known address
of  the  pe t l t ioner .

Sworn to before me th is
l s t  day  o f  Ju l y ,  L987 .

Authorized to adninister oat
pursuant  to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C 0 M - ! t I S S I 0 N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

July 1, 1987

I^Illllarn Brent
2760 Gateway
North Bel lmore, NY 11710

Dear Mr. Brent:

Please take notlce of the Dectsion of the State Tax Comnlsslon enclosed
herewith.

You have now exhausted your right of revlew at the admlnlstratl-ve level.
Pursuant to sectton(s) 690 of the Tax Law, a proeeeding Ln eourt to review an
adverse decislon by the State Tax Commission nay be lnstituted only under
Article 78 of the CLvll Practlce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, withln 4 nonths fron the
date of thls not lce.

Inquirles concernlng the computatlon of tax due or refund allowed ln accordance
wich thls decision may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Buildlng i/9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMIIISSION

cc: Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX CO}OTISSION

In the Matter of the Petitlon

o f

WILLIAJU BRENT

for Redeternlnatlon of a Deflciency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law for the Year
r981 .

DECISION

PetLt ioner,  t l l l lLam Brent,  2760 Gateway, North Bel lmore, New York 11710'

flled a petitlon for redeternlnatlon of a deflciency or for refund of New York

State personal lncome tax under Article 22 of the Tax Law for the year 1981

(Fl le No. 60669),

A hearing was held before James lloefer, llearing Offlcer, at the offlces of

the State Tax Commlsslon, Two World Trade Center, New York, New York' on

Aprl l  28, 1987 at 1:15 P.rv1. Pet i t loner appeared pro se. The Audit  Dlvis lon

appeared by John P. Dugan, Esq. ( Irwin A. Levy, Esq.r of  counsel) .

ISSUE

Whether the Audit Divlslon properly dlsallowed the lnvestment tax credlt

clained by petltloner on hls automoblle.

FINDINGS OF FACT

1. Petltloner herein, Wllllarn Brent, tinely flled a New York State

Resldent Income Tax Return for 1981 whereon he clalmed an lnvestment tax credlt

of  $384.00. Mr. Brent,  a sel f-enployed cert i f ied publ lc accountant,  c lalmed

the investment tax credtt on an autonoblle whlch was purchased ln March of 1981

and whlch was used ln hls business actlvltles as an audltor.
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2. On February 25, 1985, the Audlt DlvlsLon issued a Statement of Audlt

Changes to petltloner for 1981 which contalned the following explanatlon:

'rlnvestment tax credit you clalmed has been dlsallowed because
your klnd of business as an audltor 1s considered a servlce entlty.
The assets are not used in the productton of goods by manufacturLng,
processing, assembling, etc.

Autornoblles, trucks and other transportatlon vehlcles or equipment
used on publlc roads are not consldered quallfted property for New
York State lnvestuent credit purposes.

ADDITIONAL PERSONAL INCOIIE TAX DUE $ 3 8 4 . 0 0 ' f

3. Based on the aforementioned Statement of Audlt Changes, the Audlt

Divls ion'  on Aprl l  5,  1985, Lssued a Not ice of Def lc lency to pet l t loner for

f981. Sald not lce asserted addlt lonal tax due of $384.00, plus lnterest of

$137.84 ,  fo r  a  to ta l  a l leged ly  due o f  $52I .84 .

4 .  I t  l s  pe t i t loner rs  pos l t lon  tha t  sec t lon  606(a) (2 )  o t  the  Tax  Law

arbltrarily and unconstltutlonally dLscrlmlnates agaLnst all taxpayers ln the

servlce industry slnce sald sectlon only allows an investment tax credit to be

clalned on tanglble personal property whlch ts prlnclpally used ln the productlon

of  goods .

CONCLUSIONS OF LAW

A. That Tax Law $ 606(a)(2) provides for a credlt  agalnst personal lncome

tax based on the cost or other basls of:

" tanglble personal property and other tanglble property. . .which
are.. .pr lncLpal ly used by the t ,axpayer ln the product lon of goods by
manufactur lng, processLng, assembllng, ref lnlng, mlning, extract lng,
farming'  agr lcul ture, hort icul ture, f lor lcul ture, v l t lcul ture or
coumerclal  f ishLng."

B. That ln the lnstant matter,  pet l t lonerrs autonobi le was clear ly not

prLnclpally used ln the productlon of goods and, therefore, the Audlt DlvLslon

properly dLsallowed Mr. Brent's clalm for lnvestment tax credlt on sald autonobl-le.
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C. That the const,ltutlonallty of the laws of the

presumed at the adminl-strative level.

D. That the petltlon of I'Il l l ian Brent ls denled

Notice of Def lc lency dated Apri l  5,  1985 ls sustalned,

additional Lnterest as may be lawfully due and owLng.

DATED: Albany, New York STATE TAX COMMISSION

state of New York are

ln lts entLrety and

together with such

the

JUL O 1 1987
PRESIDENT


