
STATE OF NEW YORK

STATE TAX C0I'ITYISSION

In the Matter of the Pet l t ion
o f

Robert  J.  BivolcLc

for Redeterminat ion of a Deftciency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresldent Earnings Tax under Chapter 46,
Title U of the Admini.stratlve Code of the Clty
of New York for the Year 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Co u ission, that he/she ls over 18 years
of age, and that on the 6th day of Aprl l ,  1987, he/she served the wlthln notLce
of decision by cert l f led mal l  upon Robert  J.  Blvolclc the pet l t loner 1n the
wlthin proceedlng, b)r enclosing a true copy thereof ln a securely sealed
postpald wrapper addressed as fol lows:

Robert  J.  Blvolclc
3 Hawthorne Drive
Engl ishtor^m, NJ 07726

and by depositLng same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet l t loner.

sal-d addressee 1s the pet l t loner
sald wrapper ls the last known address

Sworn to before me thi.s
6 th  day  o f  Apr i l ,  1987.

Dursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C 0 M T U I S S I O N

A L B A N Y ,  N E T ' I  Y O R K  1 2 2 2 7

Aprl l  6,  L987

Robert J.  Bivolcic
3 Hawthorne Drlve
Engl lshtown, NJ 07726

Dear Mr. BlvoLelc:

Please take notice of the decislon of the State Tax Commlsslon enclosed
herewith.

You have now exhausted your right of review at the adrnlnlst,ratlve level.
Pursuant to sect ion(s) 690 and 1312 of the Tax Law, a proceedlng Ln court  to
review an adverse declsion by the State Tax Cornmission may be lnstituted only
under Article 78 of the Civil Practi.ce Law and Rules, and must be comrnenced ln
the Supreme Court of the State of New York, Albany County, wlthLn from the
date of thls not ice.

Inqulrles coneernlng the computation of tax due or refund allowed in accordance
wlth thLs declslon may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment Revlew UnLt
Bul lding i i9,  State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COIIOIISSION

cc: Taxlng Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Uatter of  the Pet l t lon

o f

ROBERT J. BIVOLCIC

for Redeterminat ion of a Def l-c iency or for
Refund of New York State Personal Income Tax
under Art ic le 22 of the Tax Law and New York
Clty Nonresldent Earnings Tax under Chapter
46, Ti t le U of the Administrat ive Code of the
Cl ty  o f  New York  fo r  the  Year  198I .

Whether wages

subject to New York

DECISION

Peti t ioner,  Robert  J.  Bivolcic,  3 Hawthorne Drive, Engl ishtown' New

Jersey  07726,  f i led  a  pe t l t ion  fo r  redetermlnat ion  o f  a  de f ic iency  or  fo r

refund of New York State Dersonal income tax under Art ic le 22 of the Tax Law

and New York CiEy nonresident earnings tax under Chapter 46, TLtLe U of the

Adulnistrat ive Code of the City of New York for the year 19B1 (Ft le No. 6242L).

A hearing was held before Arthur Johnson, Hearlng 0ff icer '  at  the off lces

of the State Tax Commission, Two World Trade Center,  New York, New York, on

December  4 ,  1986 a t  10 :45  A.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by  Januar l  15 '

1987. Pet i t ioner appeared pro se. The Audit  Divis ion appeared by John P.

Dugan,  Esq.  (Gary  Pa lmer ,  Esq. ,  o f  counse l ) .

ISSUE

received by pet i t loner as compensat ion for his labor are

SEate and New York Clty personal income tax.

FINDINGS OF FACT

1.  Pet l t ioner ,  Rober t  J .  B ivo lc ic ,  f i l ed  a  New York  S ta te  Nonres ident

Income Tax Return together with New York City nonresident earnings tax'  for

the year 1981. Wage and tax statements issued to pet i t loner by Concord

Construct ion Conpany, Andrew Catapano Industr ies, Andrew Catapano Enterpr ises'
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Inc. and Andrew Catapano Co.,  Inc. were appended to the return and ref l -ected

wages,  t ips  o r  o ther  compensat lon  in  the  to ta l  sum o f  $261148.00 '  f ron  wh ich

New York  S ta t ,e  persona l  income tax  o f  $943.45  and New York  C i ty  tax  o f  $113.09

was withheld. Also appended ro the return was a starement indicat ing that

petitioner had taken a Vow of Poverty with an organization known as "Worldwide

Rel igious Order of Alnighty God Seet ion T-1r ' .  Pet i t ioner claimed a refund on

the  re tu rn  fo r  the  en t i re  amount  w i thhe ld  o f  $1 ,056.54 .

2. 0n Yarch 25, 1985, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner for the year 1981 wherein pet i t ionerts wage income of

$26r148.00  was cons idered sub jec t  to  New York  S ta te  persona l  incone tax  and

New York City nonresident earnings tax.

3. Based on the Statement of Audit  Changes, the Audlt  Dlvis ion, on

Apr i l  8 ,  1985,  l ssued a  Not lce  o f  Def ic lency  to  pe t l t ioner  asser t ing  New York

Sta te  and New York  C i ty  persona l  income tax  fo r  1981 o f  $706.97 ,  p lus  pena l ty

o f  $ 3 2 1 . 6 7  a n d  i n t e r e s t  o t  $ 2 5 4 . 0 3 ,  f o r  a  t o t a l  d u e  o f  $ l ' 2 8 2 . 6 7 .

4 .  Pet i t ioner  took  the  pos i t ion  tha t  he  rece ived no  " lncone"  dur lng  1981 '

but rather received only v/ages in equal exchange for hLs labor and that labor is

not subject to New York State and New York City personal lncome tax. Pet i t ioner

re l ies  on  var ious  Federa l  cases  c i ted  in  h is  b r ie f .  Pe t i t loner  d id  no t  d ispu te

the calculat ion of the def lc iency asserted against hLm nor did he present any

evidence or argument with respect to the penalty asserted due.

CONCLUSIONS OF LAW

A. That i t  is by now beyond dlspute that compensat ion recelved in

exchange for services const i tutes gross income and that the United States, New

York State and New York Clty government,s possess the const i tut ional and

statutory power to tax wages (Matter of  Eni l  C. Lampe, State Tax Conmission,

December  31 ,  1984 and the  au thor i t ies  there in  c i ted)  .



B.  That  the  pe t l t ion

Def ic iency  lssued Apr i l  8 ,

penalty and interest as may

DATED: Albany, New York

APR 0 6 1s87
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of Robert  J.  Bivolcic is denied and the Not ice of

1985 is sustained, together with such addlt ional-

be due and owing.

STATE TAx COM}TISSION

SIDENT


