
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter

David J. Zinman

of  the Pet i t lons
o f

& I'lary I. Zinman AFFIDAVIT OF MAILING

for Redetermlnat lon of Def ic l ,encies or for
Refund of Personal Income Tax under ArttcLe 22
of  the  Tax  Law fo r  the  Years  1973,  L974,  1975,
L 9 7 9 ,  1 9 8 0  &  1 9 8 1 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Cornml.sslon, that he/she is over 18 years
of age, and that on the 15th day of September, 1986, he/she served the withln
notice of Decislon by certifled nail upon David J. Zlnnan & Mary I. Zlnman the
pet i t ioners ln the withln proceeding, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

David J. Zinnan & Mary I. Zinman
c/o Boylan, Brovm, Code, et al
900 Midtown Tower
Rochester,  NY 14604

and by deposit lng same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal-
Service withln the State of New York.

That deponent further says that the said addressee is the pet l t ioner
herein and that the address set forth on said wrapper ls the last knorm address
of  the  pe t i t ioner .

Sworn to before me this
15 th  day  o f  Septenber ,  1986.

te r  oa t
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions
o f

David J. Zinman & Marv I. Zinman

for Redeterminat ion of Def ic iencies or for
Refund of Personal Income Tax under ArtLcLe 22
of  the  Tax  Law fo r  the  Years  1973,  1974,  L975,
t 9 7 9 ,  1 9 8 0  &  1 9 8 1 .

AFFIDAVIT OF MAILING

St.ate of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmisslon, that he/she ls over 18 years
of age, and that on the 15th day of September, 1986, he served the wlthin
not ice of Decislon by cert i f ied nai. l  upon Howard Konarr the representat ive of
the pet i t ioners in the within proceeding, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Howard Konar
Boylan, Brom, Code, Fowler,  Randal l  & Wl- lson
900 Mldtorrm Tower
Rochester ,  NY 14604

and by deposit ing
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed ln a postpald properly addressed wrapper ln a
the exclusive care and custody of the Unlted States Postal

State of New York.

further says that the sald addressee ls the rePresentat ive
herein and that the address set forth on saLd wraPper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
15 th  day  o f  September ,  1986.

s te r  oa t
pursuant to Tax Law sect ion 174
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September  15 ,  1986

David J. Zinman & Mary I. Zinrnan
c/o Boylan, Brordn, Code, et a1
900 Mldtown Tower
Rochester,  NY L4604

Dear Mr. & Mrs. Zinman:

Please take notice of the DecLslon of the State Tax Co'n'nisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstrative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding ln court  to revLew an
adverse decLsion by the State Tax Commisston may be Lnstltut,ed only under
Arttcle 78 of the Clvll Practl"ce Law and Rulesr and mugt be coffnenced Ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths from the
date  o f  th ts  no t lce .

Inqulrles coneernl-ng Lhe computatlon of tax due or refund alLowed in accordance
wlth this decl"slon nay be addressed to:

NYS Dept. Taxatlon and FLnance
Audlt Evaluation Bureau
Agsessment Review Unlt
Bul ldlng / i |9,  State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

Taxing Bureauf s Representative

Petl . tLoner t  s Representat lve:
Howard Konar
Boylan' Brown, Code, Fowler, Randall & Wllson
900 Mldtown Tower
Rochester,  NY 14604

c c :



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t l "ons

o f

DAVID J. ZINMAN and MARY I. ZINMAN

for Redeterminat lon of Def lc iencles or for
Refund of Personal Income Tax under AttLeLe 22
of  the  Tax  Law fo r  the  Years  1973,  1974,  1975,
1 9 7 9 ,  1 9 8 0  a n d  1 9 8 1 .

DECISION

Peti t l "oners Davld J.  and }dary I .  Zlnman, cfo Boylan, Brown, Code, FowLer,

Randall & Wilson, 900 Midtoqm Tower, Rochester, New York 14604, flled petl-tlons

for redeternination of deficl"enctes or for refund of personal l"ncome tax under

Ar t i c le  22  o f  the  Tax  Law fo r  the  years  1973,  L974,  L975,1979,1980 and 1981

(Fl le No. 46655 and 46656).

A hearing was held before Arthur Bray, Hearing Off lcer,  at  the off ices of

the State Tax Conmlsslon, Bulldtng 9, State Offtce Campus, Albany, New York' on

August  l ,  1985 a t  11 :00  A.M. ,  w l th  a l l  b r le fs  and a  s t lpu la t lon  to  be  subn i t ted

by June 13, 1985. PetLt loners appeared by Boylan, Brown, Code, Fowler '  Randal l  &

WLlson (Howard Konar,  Esq.,  of  counsel) .  The Audit  Dlvis lon appeared by John P.

Dugan,  Esq.  (Janes  De l la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether, durlng the years in lgsue, petltloner Davtd J. Zlnman was

donlcl led ln New York and, within any perLod of 548 consecut lve days'  nas not

present in a foreign country for at  least 450 days, was present ln New York for

more than 90 days and matntained a permanent place of abode ln new York at

whlch his spouse and minor chlldren were present for more than 90 days.

I I .  W h e t h e r  p e n a l t l e s  l n p o s e d  p u r s u a n t  t o  s e c t l o n s  6 8 5 ( a ) ( 1 ) , 6 8 5 ( a ) ( 2 ) ,

685(b) and 685(c) of the Tax Law shoul-d be walved.
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FINDINGS OF FACT

1. Pet i t loners, Davld J.  and Mary I .  Zinman, f l led New York State lncome

tax nonresident returns for the taxable years 1979,1980 and 1981. No returns

for  the  years  1973,7974 and 1975 had been f l led  pr lo r  to  the  hear ing .

2. On June 13, 1983, the Audlt  Divis lon lssued three not lces of def lc iency

agalnst pet i t loners as fol lows:

Years Tax Penalty In te res t Total

For the years 1973 through 1975

t o  s e c t l o n s  6 8 5 ( a ) ( 1 ) ,  6 8 5 ( a ) ( 2 )

through 1981, the Audlt  Dl"vis lon

the Tax Law.

$ 6 , 0 4 0 . 9 4  $ 8 , 3 8 2 .  1 9  $ 2 5  , 9 2 9  . 6 7
2 5 r . 0 4  8 , 5 6 0 . 4 5  4 4 , 5 9 5 , 2 5
- 0 -  6 6  . 9 7  3 0 4  . 7  L

the Audlt Dlvislon lnposed penaltles pursuant

and 685(b) of the Tax Law. For the years 1979

lnposed penalt ies pursuant to sect lon 685(c) of

1973-1975
L979-L98L
197  9 -1980

$11 ,506 .54
35 ,783 .76

237  . 7  4

3. On February 23, 1983, pet l t loners executed a consent f lx ing the perl-od

of lirnit,atlon upon assessment of lncome tax for the year ended December 31'

L979 at.  Apri , l  15, 1984.

4. The basLs of each of the def lc lenctes was the Audit  Dl.v ls ionrs assert ion

that, pecl"tloners were domlclled in New York and thus subject to tax as resldents.

5. Pet,ltlonerl 
""" 

born l-n New York Clty, He at,t,ended undergraduate

school at Oberlin in Ohto. In }(arch of 1958, petltloner married his first

wlfe, Leslle Heyuan, ln Atlanta, Georgl"a. After graduatlng from Oberlin

College later that yearr petit,ioner \rent to the Unlversity of l{innesota to work

as a teaching asslstant and to obtain hls Master's Degree in musl"c. Perltloner

rematned studying and teachlng at the Untversity of Mtnnesota until 1961.

A11 references to pet l t loner w111 be to pet l t ioner Davld Zlnman only.
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6. DurLng the years 1958 to L96L, pet l" t loner thought of Georgla as his

home, although he llved in Mlnnesota. He had returned to New York State ln 1956

when his mother dled, and after that t,lme had occaslonally vlslted hls father Ln

New York. Ile maintaLned no financlal or other tles whatsoever wlth New York

State during that perlod. Most of hls summers and other holldays were spent in

At lanta, Georgla wlth hls wifers fant ly,  with whon pet i t loner !ra6r very close.

Hls father-ln-law was Vlce President of the Trust Company of Georglcr aod helped

pu! petltioner through graduate school. Whlle in Georgia, petltloner obtal"ned a

Georgl.a driver's ll.cense and executed a w111 namlng his father-ln-law as executor.

Although pet l t loner had l l t t le or no lncome, his wife was a benef lc lary of a

Georgla trust, and maintal.ned Georgia bank accounts and fll-ed tax returns as

a Georgla resident.

7. Pet l t ioner obtained hls Masterrs Degree from the UnLversLty of Mlnnesota

ln 1961. In September of that year,  he traveled to London, England' to accept

a posltlon as assistant to Plerre Monteux, who had recently been appolnted

Conductor of the London Symphony Orchestra. Petlttonerts wlfe was pregnant,

wlth thetr first chlld at that, tlme and remalned ln Georgla wlth her fanlly.

Thelr  f l "rst  chl ld was born in At lanta in Decenber of I96L. PetLt ionerrs wife

and ch1ld jolned hln ln London the following March. Durlng tbe next two years'

petitloner traveled around the world with Monreux and the orchestra. His

fanily rented a successton of apartments in London for periods of six or seven

months at a t lme. Pet l t lonerts posj.c ion wlth Monteux was essent lal ly that of

apprentlce; Monteux employed hln at w111 and paid hln a snall lncome out of

hls own pocket.  Throughout thls perlodr pet l t ioner contLnued to recelve

support fron hls wlfe's famlly, and he cootinued to spend his holldays and

vacations with his wifets farnl-ly ln Georgla.
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8. At the 1963 Holland Fesctval, pet,itloner came to the attentl"on of

European audlences and muslcians when, at the age of 25, he conducted a serles

of very successful  concerts ln place of another conductor who had becorne 111.

He was lumedlately offered a managemenc contract and the followlng year he \tas

appolnted guest conductor of the Netherlands Chanber Orchestra, ("NCO") and he

moved with hls fanily to Amsterdam. Soon thereafter, he was appolnted Musl"c

Director of the NCO.

9. Pet i t loner 's appointment to the NCO was a slgnl f icant f l rst  step in hls

career. The NCO enJoyed an lnternatlonal reputatlon and t,oured throughout the

wor1d. The posl. t ion of Music Dlrector was a ful l - tLne job, requlr lng pet l . t loner

to assume ful l  responstbl l l ty for art lstLc planning, hir ing and f i r ing of

musicl.ans, and conductlng becween 30 and 40 concerts per season. Petitionerrs

job as Muslc Dlrector of the NCO was a clv i l  servlce poslt lon ln the Netherlands.

Alchough by its terms hts contract \rlth the NCO rras renewable frorn year to

year, hLs status as a clvtl servanE essentlally guaranteed hln tenure after hls

second year with the orchestra. Pet i t ioner remained with the NCo for thir teen

years untll he resigned t,o take a posiEion with the Rotterdam Philharnonlc.

10. As a civ i l  servant of the Netherlands, pet lEloner rras covered under

the State Welfare Penslon Fund, whlch provided hin with full health and retlrement

beneflts. Due to the fact that he was steadlly enployed ln the Net,herlands for

almost twenty years, his ret i rement benef i ts there were ful ly vested. At age 65'

petitioner wl"ll be entitled to reeelve 80 percent of hls last salary in the

Netherlands, the top- level pension provlded to Dutch clv l l  servants.

11. When pet l t ioner f l rst  moved to the Netherlands, he l lved wl"th hls

fanlly Ln an apartment Ln Amsterdam. In 1966, when hls second chlld vag born,

petltl-oner moved wlth his fanlly to Blaricum, a suburb of Amsterdam, and rented
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a home there. In I97L, pet i tLoner purchased a home in Laren, another suburb of

Amsterdam. Durlng the perlod fron L964 to I972, both of pet l tLoner 's chl ldren

attended publtc school-s in the Netherlands. Both chl ldren are f luent ln Dutch,

as ls pett t , ioner.

L2. As a foreign natlonal worklng ln the Netherlandsr petltloner was

requlred to obtaln a labor permlt and to reaew lt each year. After petltLoner

had worked ln the Netherlands contlnuously for five years, he asked the NCO to

apply for a permanent labor pernit on hls behalf. This permlt was granted ln

1970 and entltled petlEioner to work l"n the Netherlands at any tlme for the

rest of  his l i fe.  Pet i t loner also obtalned a drtverrs l lcense l"n the NetherLands

that he uses to the present day.

13. Pet l t ioner f l led tax returns during these years as a Dutch resl-dentr

paylng Lncome tax to the Dutch government based upon his worldwlde lncome.

Throughout the perlod L964 to L972, petLtLoner had no professl .onal or f lnanclal

contact,s wlth Ehe Unlted States aslde from guest appearances with Amertcan

orchest,ras. On one or two occasions, he guest conducted l"n New York City and

vLsited hl"s father there, and he occastonally vlsl"ted with hls wifers fan1Ly ln

Georgia. During these nlne years petltLoner regarded the Netherlands to be hts

home.

14. As a result of guest conducting wLth the Rochester Philharmonic

Orchestra, petitloner was appointed Muslc AdvLsor for the L973-L974 season and

Muslc Dlrector for che L974-L975 and 1975-1976 seasons. l l ls contract wlth the

Rochester Phllharnonlc requlred petltloaer to be presenc tn Rochester for four

weeks durlng the first season and for slxteen weeks durlng each of the followlng

two seasons. The contract was perLodlcalLy renewed, and he retained the

posit l "on of L1uslc Director throughout the years at lssue. Durlng hl"s f i rst
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year as Muslc Advl.sor ln Rochester,  pet l t ioner stayed at a 1oca1 hotel .  At the

start  of  the second season in Septenber 1974, he purchased a house ln Rochester.

PeLltiooer purchased the house at the urging and wlth the asslstance of the

orchestra Board of Dl-reccors who wanted to convey the lmpresslon of stablllty

after a long period of turbulence for the orchestra, and wanted pet l t loner to

have a place for entertainlng whlle tn the city. Petitl"oner was also notLvated

to purchase the house as a restdence for hls faLherr who at that tl"ne was elderly

and ln poor health. Fl"nally, the house provlded petl"tioner with a convenlent

place to store separate sets of mustc and cLothing for hl-s use whlle ln Rocheet,er,

and afforded petitLoner a convenl-ent place Eo stay whlle working ln the clty.

After purchasing the house ln Rochescer, petitloaer opened bank accounts l-n the

clty and bought a cat. Petltioner never obtained a New York drl"verfs Licenge,

nor did he ever recelve coverage under any health or recireuent pLans fron the

Rochester Philharnonlc. In contrast to the salarled positlon he held ln the

Netherlands, petitioner was compensated fron the Rochester Phll-harnonic as an

independent contractor.

15. When pet l t loner began working wlth the Rochester Phl lhannonlc in L973'

his tenure as Muslc Dlrector of the NCO contlnued wlthout LnterruPtlon. Hls

posttl"on wlth the NCO was far more lucratlve and prestigious than his Posltlon

Ln Rochescer. Accordlng to petitloner, it ls conmon practl"ce anong conductors

to hold dlrectorshlps with trro or more orchestras sirnultaneously as a means to

supplement their income and l-ncrease thetr exposure. Petltlonerrs prlmary

purpose ln accepting the appolntmenc in Rochester nas to establish a presence

in the United States by whlch other orchestras couLd observe hls perfonnance

and through whlch he could obtaln more guest appearances ln America.
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L6, Durlng L973, pet l t ioner separated fron hls f i rst  wlfe and sold hls

hone ln Laren. In the following )€arr he obtalned a divorce from hls first

wlfe ln a Netherlands court as a resldent, of the Netherlands. Petltloner was

requlred to appear ln court several times durl"ng the proceedl"ngs, and the terms

of the dl"vorce agreement were declded ln accordance wlth Dutch law. Under the

dlvorce decree, pet i t ionerts wl. fe obtalned custody of thelr  two chi ldren. In

L974, pet l tLoner was narr led to Mary Ingham, an Austral ian nat lonal.  Thelr

first chlld was born in Amsterdam in L976. Thelr ch1ld attended nursery school

l"n the Netherlands and ltke petltlonerrs two other children, speaks Dutch fluently.

L7. In 1975, with the assistance of the NCO, pet l t ioner applted for and

recelved pernaoent perrnissl"on to reside l-n the Netherlands. Prlor to thac

tlme, he had to renelr hls resldence permtt each year. Permission to reside ln

the Netherlands ls granted only to long-tern residents who state that they

Lntend to remaln in the Netherlands lndeflnitely. The permlt entltled petitloner

to purchase a home and reside in the Netherlands at any time for the rest of

h is  l l fe .

18. In L977, pet i t loner resigned hls posit ion with the Netherlands Chauber

Orchestra and accepted an appolntment as Prlncl"pal Guest Conductor of the

Rotterdan Phllharnonl"c Orchestra. The Rotterdan PhllharmonLc ls rated the

number two orchestra ln the Netherlands, and the appointment was a steP uP for

pet l t loner both in terms of salary and prest ige. In L979' pet i t ioner was

appointed Muslc Director of the Rotterdam Phllharnonlc under a three-year

contract, and he moved to Rot,terdam wlth his fanily. Both of hls posts with

the Rotterdan Phllharmonlc were cLvll service posltlons and he reialned all

benef i ts recelved whl le wlth the NCO.
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19. Throughout rhe perlod from L973 to 1981r pet l t loner conslstent ly

earned far more from hls posltlons ln the Netherlands than from his posltion Ln

Rochester, and he contlnued payl"ng l-ncome tax as a reeldent of the Netherlands

at very high rates. The Netherlands cont lnued to be the focus of hls professlonal

career and flnancLal affairs. He contlnued to retaln Dutch management for hls

professlonal af fairs and a Dutch f inancLal advtsor for his f lnancLal matters.

Frou 1973 to 1981r pet l t toner was present ln New York State less than 90 days.

20. When the tern of petitl"onerrs contract, with the Rotterdam Phllhamonlc

explred ln August 1982, he declded not to renew i t .  His declslon was based on

three faetors. Flrst ,  he was dlssat lsf ied wtth nanagenent pol lc les of the

orchestra that, in hts opinton, gave too much control to player comittees.

Second, hls son rdas six years old, and pecltloner decided that he wanted hlm to

be educated ln the United States. Third, ln that year,  the Rocheeter PhlLharmonic

gave petlttoner an l-ncreased cornmitment both Ln terms of addl"ttonal fundlng for

the orchestra and for a large lncrease in compensat{on. Petitl"oner entered

into a contract wlth the Rochester Phllharmonlc under whlch hls pay, whlch had

prevLously lncreased by $4,000 Lncrements each year,  junped $13,000 fron

$68,000 t ,o $81r000. In returnr pet l t ioner promised the Rochester Phl lharmonLc

an lncreassd qgrnmtcm'ent in ttme devoted to the orchestra, from 16 weeks to 20

weeks per season.

2L. Pet l t loner moved wlth hls fanl ly to Rochester.  Pet l t ioner lef t  nost

of hl-s furntture and household possesslons in Rotterdam, however, because he

had received anocher Job offer in the Netherlands and was not certain he would

remaln ln Rochester. Once ln Rochester, petltloner assumed prlnary responslbtltcy

for car lng tor hls father.  Hls sl"ster,  who had l lved ln the Rochester house

whlle carlng for their father, Ieft the house and moved into an apartment of
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her own. Pet i t loner enrol led hls son 1n a pr lvate school ln Rochester.

Beginning tn 1982r pet l t ioner retal"ned professionals ln Rochester to attend to

his financlal and management needs and the focus of hls llfe shifted from the

Netherlands to Rochester. He tegarded Rochester as his home from 1982 untll

1985, when he moved to Baltlnore wlth his fanlly to accept an appolntment as

Muslc Dl.rector of the Baltirnore Symphony Orchestra. Beglnnlng ln L982, petl"tioner

flled his lncome tax returns as a resldent of New York State.

22. For the taxable years L973, L974 and 1975, pet i t l "oner f lLed federal-

Lncome tax returns, but did not f l1e New York State lncome tax returns.

Because of hls extensive travel and total lnvolvement in hle professlon'

petitloner relled enttrely on hlghly competent advl-sors for gul"dance l"n all

aspects of his fLnanclaL affalrs, including compLiance with New York and

federal tax laws. None of the accountants he retaLned advised hln that he was

subJect to New York State tax desplte hls provldlng then with all the lnformatton

necessary t,o make such a determination. Until advlsed by an audltor of the

Departuent of Taxatlon and Flnance that he had falled to flle New York tax

returns f .or L973, L974 and L975r pet i t ioner l ras not aware of hls fai lure to do

s o .

23. At the heartng petltioner subml"tted New York State lncome tax non-

resident returns for the years 1973, 1974 and 1975 lndicating lncome tax due of

$60.00 ,  $234.00  and $666.00 ,  respec t lve ly ,  fo r  those years .  The Aud l t  D ivLs ion

stipulated that the amounts asserted to be due by petltloner as a nonresldent

were correct but maintained that the amounts were irrelevant tf petltloner were

considered to be a resldent.
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CONCLUSIONS OF LAW

A.  That  20  NYCRR L02.2(d) (2 )  p rov ldes  tha t :

"A domLclle onee established eontlnues until the person Ln
question moves to a ne\d locatlon wlth the bona fLde l.ntentlon
of maklng hls fixed and permanent home there. No change of
dontclle results from a removal to a new l-ocatlon lf the
lntentlon ls to remain there only for a linlted tine".

B. That " [ t ]he test of  lntent with respect to a purported new donlcl le

has been stated as rwhether the place of habltation ls the pernanent home of a

person, with the range of sentlment, feellng and permanent association wlth ltt

(c i tat lon onLtted).  The evidence to establ lsh the requlred lntent{on to effect

a change ln domici le nust be clear and convlnc{ng." Matter of  Bodf lsh v.  Gal lnan,

50 A.D.2d 457, 458. "To change onets donlcl le requlres an lntent to gl .ve up the

oLd and take up the new, coupled wlth an actual acqulsitlon of a residence l-n the

new 1ocaLity" (c i tat ion onlt ted).  Id.

C. That petltloner remalned a New York domicl-llary durlng the years he

attended school ln Ohlo and Mlnnesota. Although hts flrst wlfe recalned close

fanlly tles wlth Georgl"a and petltioner spent holldays and vacatlons therer

such actlons do not establtsh the requl"sice lntent to glve up the old and take

up a new donlclle. Addl"ttonally, when petltloner moved to London he dld not

exhlblt the requlsite lntent to establish a ner{r donlcile. However, when

petlttoner took the positlon with the NCO and moved to the Netherlands, he dld

exhtblt the lntent to establlsh a ne\r donlclle l"n that country. Not only dld

petitloner remaln ln the Netherlands for 20 yearsr but he took actLve steps to

remaln there permanently by obtalning a permanent work pernl"t and residency

permlt .  He pald taxes tn the Netherlands, obtalned a Dutch dr lverfs l icense,

sent hl"s children to Dutch schools, purchased a house ln the Netherlands and

acqulred many of the beneflts of Dutch cltlzenshlp lncludlng vesting of hls
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Dutch clvll servlce penslon plan. A11 of these actions eombLned wl"th a 20 year

stay ln the Netherlands are not indieatlve of an tntent on petltionerrs part to

remain away long enough to establish hinself as a conductor ln antlclpation of

returnlng to New York to conEinue hls donLclle ln this state. Once pecitloner

had establlshed hls Dutch donlclle, spendlng four to sl"xteen weeks ln Rochester

and acquiring a resLdence there was not enough to change that donicLle.

Therefore, petitioner was not subJect to t,ax as a resident until 1982 when he

permanently left the Rotterdan Phllharmonic Orchestra and assuned full-tine

dutles wlth the Rochest,er Phllharmonic Orchestra.

D. That petlt,loner Mary Zlnman, as an Australlan national who moved to

the Netherlands, never acqulred a New York donlclle durlng the years Ln issue

and was also subject co tax only as a nonresldent for the years L979, 1980 and

1981, which tax has already been pald by both pet l t ioners.

E. That wtth respect to Ehe years L973, 1974 and L975, pet i tLoner DavLd

Zlnuan was subject to t,:u( as a nonresldent ln the amount of $960.00 as discussed

ln Findlng of Fact rr23rr.

F. That sect lon 685(a)(1) of Art ic le 22 Lmposes a penalty for fal lure to

flle a return on or before the prescrl.bed date (deternined by taklng lnto

conslderatlon any extensl.on of tine granted for fll lng), unless lt ls establl.shed

that such fallure le due to reasonable cause and not to wiLlful neglect.

Sect lon 685(a)(2) lnposes a penalty for fai lure to pay the amount shown as tax

on a return required to be filed on or before the prescrlbed date (determlned

by taklng into eonsideratlon any extenslon granted for paynent); again' the

penalty may be waived where the taxpayer demonstrates that the delinquency was

due to reasonable cause and not to wl l l fu l  neglect.  Sect lon 685(b) lmposes a

penalty lf any part of a deflclency Ls due to negl-lgence or lntentlonal disregard
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of Artlcl-e 22 ox rules or regulatlons thereunder

walved for reasonable cause.

Thls penalty may also be

G. That under the clrcumstances presented petl"tionerfs fal.lure to tlnely

flle New York State personal lncome tax recurns and to pay the tax requlred to

be shor^m thereon was due to reasonable cause aod not due to his willful neglect.

Petitloner retalned the servlees of a respected accounting flrm to oversee hls

busLness affairs and to fil-e all requlred returns, and provlded then wlth all

infornat lon necessary to prepare accurate returns. He thus did I 'a l l  that

o r d l - n a r y b u s i n e s s c a r e a n d p r u d e n c e c a n r e a s o n a b 1 y d e m a n d . ' ' @

Mln lng  Co.  v .  Couml"ss ioner . ,  178 F .Za,769,77L (2d  C l r  1950) ;  Mat te r  o f  Rober ta

Flack, State Tax Conunissl-onr August 21, 1985. Wlth respect to the negl igence

penalty, to escape such penalty on the ground of rellance on the advLce of an

accountant, petitioner t'must be able to show thac the accountant reached hts

decisions lndependently after belng fully apprlsed of the circumstances of the

transacelons." Leonhart  v.  Coronlssloner,  4L4 F.2d'  749, 750. Agal"n'  pet l t ioner

dtd all that could be reasonably expected to l"nsure that all returos were properly

f t led. Accordingly,  al l  penalt ies inposed for the years L973' 1974 arrd 1975

are walved.

H. That uhe petltions of David J; and Mary J. Zl"nman are granted to the

extent that the not ices of def ic iency Lssued June 13, 1983 wlth resPect to the

years L979,1980 and 1981 are cancel led and the Not lce of Def ic lency lssued on

the same date wlth respect to the years L973, 1974 and 1975 ig to be reduced to
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$960.00 plus interesc io accordance wlEh Conclusions of Law "E" and ttctt; and

that,  except as so granted, the pet l t lons are Ln al l  other respects denled.

DATED: Albany, New York STATE TN( COMMISSION

sEP 1 51986


