
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon
o f

Walter & Corinne l,Iolf

for RedetermLnatlon of a DefLclency or for
Refund of New York State Personal Incone Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Tl t le T of rhe Adnlnlstrar ive Code of the Clty
of New York for the Year L979.

AFFIDAV'IT OF MAILING

Sta te  o f

County of

New York :
s s .  :

Albany :

DavLd Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Comml"sston, that he/shei is over 18 years
of age, and that on the 28th day of May, 1986, he/she served the wlthin not ice
of decislon by cert l f led mal l  upon Walter & CorLnne Wolf  the pet l t loner in the
wlthln proceeding, by encloslng a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Walter & Corlnne Wolf
3044 Ocean Ave.
Brooklyn, NY LI235

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a
post off lce under the exclustve care and custody of the Unlted States Postal
Service withln the Scate of New York.

That deponent further says that the
hereln and that the address set forth on
of  the  pec i t ioner .

sald addressee ls the pett t loner
said wrapper J.s the Last known address

before ne thls
o f  M a y ,  L 9 8 6 .

Sworn to
28th day

rLzed to admlnist
t to Tax Law

oaths
on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

May 28,  1986

Walter & Corlnne trrlolf
3044 Ocean Ave.
Brooklyn, NY LL235

Dear  Mr .  &  Mrs .  Wol f :

Please take not ice of the decislon of the State Tax Commission enclosed
herewith.

You have now exhausted your rlght of review at the adnl"nistratlve level.
Pursuant to sect ion(s) 690 and 1312 of the Tax Law, a proceedlng 1n court  to
revlew an adverse declsion by the State Tax Commlsslon may be inst i tuted only
under Art lc le 78 of the Civi l  Pract lce Law and Rules, and must be coumenced ln
the Supreme Court of the State of New York, Albany County, wlthln 4 months from
the da te  o f  th ls  no t lce .

Inqulrl-es concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bul ldtng /19, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat ive



STATE OF NE}'I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

WALTER AND CORINNE WOLF D:ECISION
:

for RedetermLnation of a Def ic iency or for
Refund of New York State Personal Income Tax :
under Article 22 of the Tax Law and New York
CLty Personal Income Tax under Chapter 46, :
Ti t le T of the Admtnistrat ive Code of the City
of New York for the Year L979. :

Petltioners, trrlalter and Corlnne Ltolf , 3044 Ocean Avenue' Brooklyn, New

York 1 1235, f l led a pet i t lon for redeterminat lon of a def ic lency or for refund

of New York State personal i.ncome tax under Article 22 of the Tax Law and New

York City personal income tax under Chapter 46, Tl t le T of the Administrat ive

Code o f  the  C i ty  o f  New York  fo r  the  year  1979 (F i le  No.  43647) .

A formal hearing was held before Al len Caplowalth, Hearlng Off lcerr at  the

off ices of the State Tax Cornmisslon, Two World Trade Center,  New York, New

York ,  on  Octobet  25r  1985 a t  9 :15  A.M. ,  w i th  a l l  ev idence to  be  submLt ted  by

November 25, 1985. Pet i t loners appeared pro se. The Audit  Divis lon appeared

by  John P.  Dugan,  Esq.  (Herber t  Kamrass ,  Esq. ,  o f  counse l - ) .

ISSUE

Whether adjustments attr ibut ing addit lonal unreported irrcome to pet i t ioners

for the year L979 \^rere proper.

FINDINGS OF FACT

1. 0n January 26, 1983, the Audit  DivlsLon lssued to pet l t ioners'  l , Ia l ter

and Corlnne Wol-f ,  a Not ice of Def ic iency for addit ional-  personal lncone tax due



-2 -

for the year L979 ln the amount of $41309.00, together with l rr terest and

p e n a l t y  o f  $ 1  , 5 4 8 . 7 7 ,  f o r  a  b a l a n c e  d u e  o f  $ 5 , 8 5 7 . 7 7 .

2. The Notice of Def ic iency was based on a revlew of an audit  of  pet i -

t ioners'personal income tax returns for the years 1978 and 1979. Thls audit

had resulted ln an assert ion of a defLciency against said pet: l t loners which was

consented to on December 4, 1981 and pald in ful l  on December 30, 1981.

Subsequent to the completion of the audlt and also subsequent to petitLoners t

paJrment of the def ic iency result ing therefrom, the Audlt  Qual i ty Control

Sect ion of the Audit  Divis ion reviewed the auditorts workpapers relat ing to the

audit and found certain discrepancies whlch had resulted ln a:n Lmproper calcula-

t lon of the def lc lency. These discrepancies formed the basls of the Statement

of Audit  Changes dated October 7, 1982 and the Not ice of Def l ,c iency dated

January 26, 1983.

3. In addit ion, in Lts answer dated January 14, 1985 ancl at  hearing'  the

Audit  Dlvis ion asserted Lncreased personal-  incone tax def lc iencies agaLnst

pet i t ioners for the year 1979. The f i rst  of  these increased def icLencles was

based on a review of the correct ions made by the Audit  Qual i ty Control  Sect lon

and amounts to an addit lonal def ic iency of $: ,309.00 plus interest.

4.  The second of the increased def ic iencles was based on an Internal

Revenue Service audit  report  which disclosed unreported interest income earned

by pe t i t loners  fo r  the  year  1979 resu l t ing  in  a  de f ic iency  o f  $2 ,139.00  p lus

interest.  Taken together,  the total  def ic iency asserted by the Audit  Divis ion

in i ts answer and at the hearing amounts to $9r757.00 plus interest and penalt ies.
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5 .  In  i t s  o r lg ina l  aud i t  o f  pe t i t ioners '

income required 7n 1979 were determined by the

method of lncome reconstruct lon as fol- lows:

Total Requl-rements
Total  Sources
Short (Over)
Cash Living Expenses
Addltlonal Funds
Additional- Withdrawal-s
Flnal Addltional Funds

the adjustments for addit ional

cash aval labl l t ty analYsls

$  133  , 4  25
73 ,451

TFgtr
7  r2g

$  67 ,235
4r ,694

$  25 ,541

4L,694
$ 2 2 , 7 0 3

As stated previously,  pet i t ioners made paynent in fu1l  of  the def ic lency result lng

therefrour.

6. Upon review of the audlt  by the Audit  Qual i ty Control  Sect ion, a

discrepancy nas discovered with respect to the auditorts al lowance of addlt lonal

withdrawals in the amount of $411694.00. These withdrawals were associated

with pet i t ionerst savings account l t7-6413 at Greenpolnt Savings Bank, Brooklyn,

New York. The analysis of thls account revealed the fol- lowing:

Total ! i l i thdrawals
Less t ransfers to checking account  l t37-455-092
Balance
Less wi thdrawals under $500
Amount available to be considered additlonal withdrawal-s
Additlonal withdrawals allowed
Di f ference

The di f ference ot $22,703.00 was classl f ied as addit lonal funds required.

7. In addit ion to the discrepancy set forth above, two other mlnor

discrepancies were discovered by the Qual l ty Control  Sect lon result ing in a

to ta l  o f  $23,617.00  in  add i t iona l  funds  requ i red .  Based on  th is  f igure ,  the

Notice of Def ic iency at issue herein was issued to pet i t ione::s.

8. Subsequent to the issuance of the Not ice of DefLci€rrclr  the Audit

Divis ion reviewed the Audit  Qual i ty Control  Sect ionts correct ions and reclassl f led

the addit ional withdrawal f igure of $41,694.00 as required frrnds as wel l  as a

$93 ,602
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source of funds. The net result  of  this reclassi f lcat ion und.rr  the cash

avai labi l l ty rnethod was to increase pet l t ionerst addit ional f rrnds requlred per

the Qual l ty Control  SectLon by $18,99L.00 coorputed as fol- lows:

Requlrements per Qual l ty Control
Additional requirements per Audit Dl-vlslon

(based on revlew of Quality Control)
Living expenses
Corrected Total  Requl,rements

Sources per Qual i ty Control
Addit ional sources per Audlt  Divis ion

(based on review of Qual i ty Control)

Corrected Total  Sources

Corrected Additlonal Funds per Audit Dlvislon
Less: Addit ional funds required per

Quality Control-
Addlt ional funds required per audLt

Dif ference

$134,r25
4 r ,694

-  7 ,260

$ 92,228
22 ,703

$  183 ,080

$ l  14 ,93 I

$  68 ,149

23,617
$  25 ,54 r

$  1g ,gg1

9. At hearingr the Audit  Dlvis ionrs wl- tness, Diane Urba.n, test l f ied

that the Audit  Divis ion had revised the correct lons made by (1ualt ty Control

based on a notat ion in the or iginal  audl- torrs workpapers which stated that the

$4L,694.00 had been wlthdrawn for ganbl ing purposes. I t  was reasoned that i f

such funds had been wlthdrawn for gambJ-lng purposes and had been'rganbled

awayt ' ,  then the $41,694.00 should have been lncluded as a requlrement as wel l

as a source of funds.

10. Pet i t ioners denied that they had engaged ln any ganbl ing act iv i ty

during the perlod at l_ssue.

11. Pet l t ioners had over 30 bank accounts, held both tndl-vidual ly and

joLnt ly,  dur ing the perlod at issue with Dumerous transfers of funds between

accounts. At hearing and in a l -et ter submltted subsequent tr t  the hearlng,

pet i t ioners stated that the Audit  Divis ion had not properl-y crediced pet i t ioners
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for certain transfers of funds between thelr  var ious accounts. The auditorrs

ana lys is  o f  pe t i t ioners r  accounts  had revea led  $89,083.00  o f 'Erans fers  o f  funds

between accounts. A review of the auditorrs workpapers at the hearing by the

Aud i t  D iv is ion 's  w l tness ,  Ln  l lgh t  o f  pe t i t loners t  c la ims,  revea led  $236.00  ln

addit ional t ransfers between pet l t ioners t  accounts which had not been consldered

by the Audit  Divis ion in their  determlnat ion of the def ic lency asserted in the

Notice of Def lc iency at issue herel .n.

L2. An analysis of the auditorts workpapers revealed that al l  other transfers

claimed by pet i t loners at the hearLng and in their  let ter subrnl t ted subsequent

to the hearlng r{ere considered ln the audltorfs calculat ions.

13. Pet i t ioners also clained certain depreciat ion al lowa.nces and tax

credits not previously clained with respect to their  1979 returns. Pet i t ioners

subnit ted no credLble evidence in support  of  these clains.

14. Wlth respect to the Audit  Divls ion's assert ion of arr  addit ional

def lc l-ency based on an Internal Revenue Service audit  reportr ,  l I rs.  WoLf stated at the

hearlng that she and her husband did earn the income attrtbuted to them in that

aud i t  repor t .

CONCLUSIONS OF LAW

A. That sect ion 689(e) of the Tax Law provldes, in pert lnent part :

t t (e) Burden of proof.  --  In any case before the ta:(  comnission
under this art ic le,  the burden of proof shal- l  be upon the pet i t ioner
except for the fol lowing issues, as to which the burden of proof
shal l  be upon the tax comnission:

* * *

(3) whether the pet i t ioner is l lable for any incre,ase Ln a
def ic iency where such lncrease is asserted ini t la l ly afEer a not ice
o f  de f icLency  was na i led  and a  pe t l tLon under  th is  sec t lon  f i1ed . . . r l

B. That based on the above-referenced statute, pet i t ioners have the

burden of proof with respect to the def lc iency asserted ln the Not lce of
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Def ic lency dated January 26, 1983. Also, based on the same srEatute, the Audlt

Divis ion has the burden of proof with respect to the addlt ionir l  def lcLencies

asserted in their  ansner and at the hearlng.

C. That with the except ion of the adjustments set forth in Findlng of

Fact I ' I1",  pet i t loners have fai led to sustaln their  burden of proof to show

that the adjustments made by the Audit Quality Control Section and the deficl"ency

result lng therefrom as asserted by the Audit  Divis ion nere erroneous or lmproper.

D. That ln view of pet i t ionerst adrnission in Finding of Fact t ' I4t ' ,  the Audit

Divis ion has met i ts burden of proof with respect to the addit lonal def ic lency

based on the Internal Revenue Service report  as set forth ln Findlng of Fact "4".

E. That lnasmuch as the Audit  DlvisLon has fal led to substant iate the

existence of garnbl ing act iv i t ies on the part  of  pet l t ioners, the Audit  DivLslon

has not met i ts burden of proof with respect to the addit ional def ic lency set

forth in Flnding of Fact "3".

F. That the Audlt  Divls lon is hereby directed to nodify '  the Not lce of

Def ic iency dated January 26, 1983 so as to be consistent with Finding of Fact

t ' l l t tand  Conc lus ions  o f  Law t tD t t  and t tE t t ,  and tha t ,  except  as  so  mod i f ied ,  the

pet i t lon of Walter and Corlnne Wolf  ls in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 81s86
€'-R-furJeilCA^*

PRESIDENT


