
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Earl

of  the Pet i t ion
o f

L .  Wl l l s AFFIDAVIT OF MAILING

for Redetermlnat ion of a Def ic lency or RevLsion
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Year  1980.

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 3rd day of July,  1986, he/she served the wlthin not lce
of Decision by cert i f ied maLl upon Earl-  L.  Wll- ls the pet i t loner ln the wlthln
proceeding, by enclosing a true copy thereof in a securely sealed postpaLd
wrapper addressed as fol lows:

Earl  L.  Wl1ls
1 9 5 0  U . S .  1 9 N ,  L o t  2 0 3
Clearwater,  FL 33575

and by deposit ing same enclosed
post off ice under the excl-usive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
3rd  day  o f  Ju ly ,  1986.

in a postpald properly addressed wrapper in a
care and custody of the UnLted States Postal
York.

that the said addressee is the pet i t loner
forth on said wrapper is the last known address



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

J u l y  3 ,  1 9 8 6

Ear l  L .  Wi l l s
1 9 5 0  U . S .  I 9 N ,  L o r  2 0 3
Clearwater,  FL 33575

Dear Mr. l {111s:

Please take not ice of the Declslon of the State Tax Commission enclosed
herewl,ch.

You have now exhausted your right of revlew at the admlnlstrative l-evel.
Pursuant to sectLon(s) 690 of the Tax Law, a proceedlng ln court  to revlew an
adverse declsl,on by the State Tax Comrnissl"on may be instltuted only under
Article 78 of the Clvll Practlce Law and Rul-es, and must be comenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not lce.

Inqulrles concerning the conputatlon of tax due or refund allowed in accordance
with this decislon nay be addressed to:

NYS Dept. TaxatLon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (5r8) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureauts Representat ivec c :



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

EARL L. I^IILLS

for Redetermtnatton of a Def lc lency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Year 1980.

DECISION

Pet i t , ioner ,  Ear l  L .  W111s,  1950 U.S.  19N,  Lo t  203,  C learwater ,  F lo r lda

33575, f i led a pet l t lon for redetermlnat ion of a def lc iency or for refund of

personal income tax under Arcicle 22 of the Tax Law for the year 1980 (Fl le No.

56826).

A hearlng was held before James Hoefer,  Hearlng OffLcer,  at  the off ices of

the State Tax Commlssion, Two World Trade Center,  New York, New York'  on

l larch 5, 1986 at 9:15 A.M. Pet l t loner appeared pro sg. The Audlt  Dlvls lon

appeared by  John P.  Dugan,  Esq,  ( I rw ln  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSUE

Whether petitloner lncurred a change of doniclle from New York to Kansas

effect ive March 23, 1980 and was thus taxable as a part-year resident lndividual.

FINDINGS OF FACT

1. Pet i t ioner,  Earl  L.  W111s, and his spouser Beverly J.  I ' I111s, t lmely

f l led separate New York State income tax resldent returns for 1980. On hl"s

return pet i t ioner computed total  New York income of $6,473.60 ln the fol lowlng

manner:

tr{ages
Movlng expenses subject to Kansas tax
Total
Adjustnents (Kansas lncone)
Total New York lncome

$24 ,464 .80
200 .00

@
78 , r97 .20

$@
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Attached to pet i t lonerts return were t l ro wage and tax statementg

issued by the Unlted Stat,es Departnent of the Treasury whlch lndicated that

Mr. Wil ls recel"ved nages of $0,473.60 whl le enployed in New York and wages of

$17,991.20  wh i le  enp loyed in  Kansas .

2 .  On oc tobet  29 ,1983,  the  Aud l t  D lv l ,s lon  issued a  Sta tement  o f  Aud i t

Changes to petltloner for the year 1980 whereln total New York l-ncome was

lncreased to $24,665.00 since rrA New York State resldent is taxable on lncome

received fron al l -  sources both wlthln and without New York State." The Audlt

Divlslon consldered petitloner to be taxable as a full year resident lndlvidual

and therefore disal lowed his clairned $18,191.20 adjustment to lncome.

3. Based on the aforementloned statement,  the Audlt  Dlvis lon, on ApriL L2,

1984' lssued a Not lce of Def lc lency to pet l t ioner for 1980 assert lng addlt lonal

tax  due o f  $1 ,191.01 ,  p lus  ln te res t  o f ,  $426.30 ,  fo r  a  co ta l  a l leged ly  due o f

$1'617.31. At the hearlng held hereLn, the Audit  Dlvls ion conceded that

pet i t loner r ,ras ent i t led to a resident tax credlt  of  $453 . I2 for taxes pald to

the Scate of Kansas and that the tax asserted due in the Not ice of Def ic iency

s h o u l d  r h e r e f o r e  b e  r e d u c e d  r o  $ 7 3 7 . 8 9  ( $ 1 , 1 9 1 . 0 1  l e s s  $ 4 5 3 . 1 2 ) .

4. Durlng the ent lre year 1980, and for some 30 years prLor thereto,

pet i t ioner was enployed as a col lect lon agent for the Internal Revenue Servlce.

Petltioner has llved and worked in New York State on a contl"nuous basis sLnce

approxl-nately 1960. Mr. and Mrs. Wil ls and their  son have resided ln Henriet ta,

New York sl-nce L975. Pet i tLoner worked out,  of  the Rochester,  New York off ice of

the Internal Revenue Servlce unt l l  March 22, f980.

5. Effect lve close of busl"ness March 22, 1980, pet l t ioner transferred

fron the Internal Revenue Servl"cets Rochester,  New York off lce to l ts of f ice ln

I , l lchtta '  Kansas. Pet i t loner,  for personal reasons, voluntar l ly sought thl"s
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transfer,  which was permanent ln nature. Mr. Wll lst  spouse and 13 year old son

dld not accompany hln to Wichita,  Kansas, instead elect ing to retain their

residence in Henrtetta, Neril York.

6. Effect lve Aprl l  1,  1980, pet l t ioner entered lnto a one-year lease for

the rental of an apartment located ln Wichlta, Kansas. Petltloner contlnuously

reslded ln sald apartnent fron Aprl" l  1,  1980 unt l l  approxl"nately October 3l '

1982. Mr. Wills also opened a checklng account with the Fourth Natlonal Bank &

Trust Co. of Wichl,t,a, Kansas and a joint checklng account maintained by Mr. and

Mrs. Wll ls ln New York was closed out.  Mrs. t r{ l l ls subsequent l-y estabLtshed a

new checking account ln her own name.

7. Whlle llving and workl-ng ln WichLta, Kansas, petltloner would send checks

to his spouse in New York for her support  and for the support  of  his son.

Petitioner would occasionally return to New York to vislt hl"s spouse and son and

they would occaslonally travel to Kansas.

8. PetLt loner f l led a Kansas IndLvldual Income Tax Return for 1980

lndlcating that he becaue a resident of Kansas on March 23, 1980. Total lncome

taxes paid to the State of Kansas for 1980 amounted to $453.12.

9. On or about October 25, L982, pet l" t ioner ret l . red fron the Internal

Revenue Servlce due to ll lness. For the months of November and December, L982,

pet l t loner vis i ted wLth fr lends and relat lves, lncluding his spouse and son in

New York. On January 2, 1983, pet l t ioner moved to Flor ida where he purchased a

moblle hone ln Clearwater, however, hls spouse and son remalned in New York

and dld not move wlth him to Flor lda. Sometime ln 1985, pet l t ionerrs son

entered the Unlted States Naval Acadeny and soon thereafter che house ln Henrletta,

New York, whlch was joint ly owned by Mr. and W111s, was so1d. After the sale of

the house, Mrs. Wll ls jo ined her husband ln Flor lda.
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CONCLUSIONS OF LAI^I

A. That sect ion 605(a) of the Tax Law, ln pert lnent part ,  provides:

' r(a) Resl"dent lndlvidual.  A resldent lndivldual means an
lndlvldual:

(1) who ls donlci led in this state, unless (A) he malntalns no
permanent place of abode ln thls state, maintains a permanent place
of abode elsewhere, and spends ln the aggregate not more than thirty
days  o f  the  taxab le  year  ln  th l "s  s ta te . . . r l

B .  That  " . . . to  e f fec t  a  change o f  don ic l le ,  there  must  be  an  ac tua l

change of resldence, coupled with an l"ntention to abandon the former domiclle

and to  acqu l - re  another . r '  Ae tna  Nat r l .  Bank  v .  Kramer ,  I42  A.D.  444 ( l s t

D e p ' t . ,  1 9 1 1 ) .

C. That " [ t ]he test of  lntent wlth respect to a purported new donicl le

has been stated as rwhether the place of habltat ton ts the permanent home of a

person, wlth the range of sent iment,  feel lng and permanent assoctat lon wlth l t l

( l , I a t t e r  o f  B o u r n e ,  1 8 1  M L s c .  2 3 8 , 2 4 6 ,  a f f r d .  2 6 7  A p p .  D l v , 8 7 6 ,  a f t t d , . 2 9 3

N . Y .  7 8 5 ) . f r  M a t t e r  o f  B o d f l s h  v .  G a l l m a n ,  5 0  A . D . 2 d ,  4 5 7 .

D. That Regulat ions of the State Tax Commlssion provide:

"A domlclle once established continues until the person ln
question moves to a nerd locatlon wlth the lntention of naking his
fixed and permanent home there. No change of donlclle results from
the removal to a new locatlon lf the Lntention ls to remal.n only for
a  l in i ted  t tme.  . . r r  [20  NYCRR 102.2(d)  (2 )  ]  .

E. That pet l t ioner did effect a change of dornici le frorn New York to

Kansas effect lve l4arch 23, 1980. Although pet i t ioner naintalned some contacts

with New York after hls move to Kansas, he evldenced a clear intentlon to leave

New York ln 1980 and to move to Kansas. Pet i t lonerts move to Kansas l tas a

permanent commitmentr rather than a move for a speclfl-ed perlod or purpose'

and hls work and resLdence ln Kansas was ended only by his ll lness. Furthermore,

after he lef t  Kansas, pet l t ioner dld not return to New York to l ive but lnstead

purchased a residence ln Flor lda.
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F. That petltloner was not douicLled ln or taxable as a resident of New

York Stat,e after NTaret.  22, 1980. Accordlngly,  pet i t ioner 's 1980 New York State

personal lncome tax liabillty is to be recomputed on the basls that he vtas a

resldent of the St,ate for the period January 1, 1980 to March 22, 1980 and a

nonresldent of New York for the remal"nder of the year [see Tax Law $ 654 and

2 0  N Y C R R  1 4 8 . 1  e t .  s e q . l .

G. That slnce petitloner had no lncome from New York State sources during

the perLod of his nonresidence, he was not required to f l le a nonresident

re tu rn  fo r  sa ld  per iod  fsee  20  NYCRR 148.1(b) ] .

H. That total  New York lncome reported on pet l t l .onerrs return ($51473.60)

properly reflects the income earned by petitloner during the period of hLs Nert

York State resldency (January 1, 1980 chrough March 22, 1980).  However,  ln

the computatl-on of New York taxable lncome, petitloner must apportLon Co the

resident per lod New York i temlzed deduct lons ($4,973.60) and the al lowance for

personal exemptions ($1,500.00).  In the lnstant matter,  l t  is approprlate to

apportlon New York ltenlzed deductlons and personal exemptlons based on a

percentage deternined by placlng the number of months in the resident period

(3) over the total  nunber of months in the taxable perlod (12).

I .  That the pet l tLon of Earl  L.  Wil1s is granted to the extent l "ndl"cated

in Conclusions of Law rrFrr, I'Grf and ttH", 
ap,Ei that the Audit Division ls

direct,ed to recompute pet l t ionerrs 1980 l labl l l ty consLstent with the declsLon

rendered herein; and thatr  except as so granted, the pet lc ion is ln al l  other

respec ts  den led .

DATED: Albany, New York

JUL 0 3 1980
STATE TAX COMMISSION


