
STATE OF NEW YORK

STATE TAX CO}&ISSION

In the Matter

Bernard

the Pet i t lon

Wl lker

o f
o f
H . : AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def lc iency or  Revis lon :
of  a Determinat ion or  Refund of  NYS Personal  Income
Tax under Article 22 of the Tax Law and New York :
Ci ty  Personal  Income Tax under Chapter  46 '  T i t le  T
of  the Adnin is t rat ive Code of  the Cl ty  of  New York :
f o r  t h e  Y e a r s  L 9 7 8 ,  7 9 7 9 ,  1 9 8 1  e  1 9 8 2 .

St,ate of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Courmlsslon, that he is over 18 years of age'  and that on the
3rd day of January, 1986, he served the within not ice of Decision by cert i f led
mal l  upon Bernard H. Wllker,  the pet l t ioner in the withln proceedinS, bY
encloslng a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Bernard H.  Wi lker
554  Be rn i t a  D r .
R l ve rda le ,  NJ  07675

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
3 rd  day  o f  Janua ry ,  1986 .

in a postpald proper ly  addressed wraPper in  a

care and custody of  the Uni ted States Posta l

Yo rk .

that  the said addressee is  the pet i t loner

for th on sald wrapper ls  the last  known address

thor ized t ,o  a in ister oaths
pursuan!  to Tax Lar^r  sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of
o f

Bernard H.

the  Pe t t t i on

Lrllker AFFIDAVIT OF },IAILING

for  Redetermlnat ion of  a Def ic iency or  Revis ion :
of  a Determinat ion or  Refund of  NYS Personal  Income
Tax under Article 22 af the Tax Law and New York ;
Ci ty  Personal  Income Tax under Chapter  46,  T i t le  T
of  the Adrnin is t rat lve Code of  the Ci ty  of  New York:
f o r  t he  Yea rs  1978 ,  1979 ,  1981  and  1982 .

S ta te  o f

County of

New York :
S S .  :

Albany :

David Parchuck, being duly sworn, deposes
of the State Tax Commission, that he is over 18
3rd day of January" 1986, he served the wlthin
mai l  upon Robert  A. Fee, the representat ive of
proceeding, by enclosing a Erue copy thereof in
wrapper addressed as fol lows:

and says that he is an employee
years of  age,  and that  on the

no t l ce  o f  Dec i s i on  by  ce r t l f i ed
the pet l t ioner  in  the wl th ln

a securely  sealed postpald

Rober t  A .  Fee
623 R idge Rd.
Lyndhurst, ,  NJ 07071

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the excluslve care and custody of the Unl. ted States Postal
Service withln the State of New York.

That deponent further says that the said addressee ls the representat ive
of the pet i t loner herein and that the address set forth on sald wrapper is the
last known address of the representat, ive of the pet i t ioner.

Sworn to before ne th is
3 rd  day  o f  Janua ry ,  1986 .

r i zed  to i s te r  oa ths
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January  3 ,  1986

Bernard H. Wllker
554 Bern i ta  Dr .
R iverda le ,  NJ  07675

Dear  Mr .  Wi lker :

Please take not ice of the Decision of the State 1.1 Qemmission enclosed
herewith.

You have now exhausted your rlght of revlew at the admtnistrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceeding in court  to
revi ,ew an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of che Civi l  Praccice Law and Rules, and must be commenced in
the Supreme Court of the Stat,e of New York, Albany Countyr within 4 months from
the da te  o f  th is  no t ice .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
wi th th is  decis ion may be addressed t ,o:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui ldl .ng / f9,  State Campus
Albany ,  New York  12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Rober t  A .  Fee
623 R idge Rd.
Lyndhurs t ,  NJ  07071
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

BERNARD H. WILKER

for Redeterminat ion of a Def lc lency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Tltle T of the Adnl"nistrative Code of the Clty
o f  New York  fo r  the  Years  1978,  L979,  1981 and
t 9 8 2 .

DECISION

Peti t ioner,  Bernard H. Wllker,  554 Berni ta Drive, Rlverdale, New Jersey

07675, f i led a pet l t ion for redetermlnat lon of a deftc iency or for refund of

New York Stat,e personal income tax under Article 22 of the Tax Law and New York

City personal income tax under Chapter 46, Ti t le T of the Administrat ive Code

of  the  C l ty  o f  New York  fo r  the  years  L978,  L979,1981 and 1982 (F1 le  No.

4 6 3 0 3 ) .

A hearing was held before Al len Caplowaith, Hearlng Off icer '  at  the

off ices of the State 1"t1 Q6mmissl-on, Two World Trade Center,  New York, New

York ,  on  June 19 ,  1985 a t  2 :45  P.M.  Pet i t ioner  appeared by  Rober t  A .  Fee '  Esq.

The Audit  Divls lon appeared by John P. Dugan, Esq. (Herbert  Kamrass, Esg.,  of

counsel)  .

ISSUE

Whether pet i t ioner,  Bernard I I .  Wilker,  is subject to penal- t ies pursuant

sect ion 685(e) of the Tax Law and sect ion T46-18S.0(g) of the Adnlnl"strat lve

Code of the City of New York, as a peraon who wtl l fu l ly fai l -ed to col lect,

t ruthful ly account for and pay over the New York State and City wlthholding
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Metal  Fabr icators, Inc .  fo r  the  years  L978 '  1979 'taxes due from Independent

1981  and  1982 .

FINDINGS OF FACT

1. Independent,  Metal  Fabricators, Inc. (hereinafter I ' IMF| ' ) ,  320 Casanova

Street,  Bronx, New York 10474, fal led to pay over the New York State and New

York City personal income taxes withheld from the wages of its employees for

the fol lowing periods:

December  16 ,  1978 th rough December  31 ,  L978
January 1, 1979 through May 31, 1979
March I ,  1981 th rough September  15 ,  1981

and October  15 ,  l98 l  th rough December  31 ,  1981
January 1, 1982 through Apri l  20, 1982

Total

$  39 r ,67
L4 ,484 .93

18 ,700 .00
5 ,950 .00

$39 ,526 .60

2.  The a fores ta ted  amounts  due o f  $18,700.00  and $5 ,950.00  were  es t imates

determined by the Audlt  Divls lon for the periods as specif ied above.

3. on March 28, 1983, the Audlt  Dlvis lon issued a Statement of Def lc iency

l"n conjunct lon with a Not ice of Def lc lency against Bernard H. Wllker (hereinafter

t tpet i . t ionert ' )  wherel-n penalt ies were asserted pursuant to sect ion 685(g) of the

Tax Law and sect ion T46-185.0(g) of the Administrat ive Code of the City of New

York for auounts equal to the tot,al New York State and New York City withholdlng

taxes due from IMF for the aforestated periods. Satd penalt ies were asserted

on the grounds that pet i t loner was a person requlred to col lect '  t ruthful ly

account for and pay over the withholding taxes at issue, and that he wtllfully

fa i led  to  do  so .

4. During the ent ire period at issue, pet l t ioner rdas Presldent of IMF.

He held 23 percent of the non-vot ing stock in IMF. His family and his father 's

estate held the balance of the non-vot lng and al l  of  the vot ing stock.

5. In early L979, I I ' IF was experlencing f inanclal  di f f lcul t ies. In order

to remedy the si tuat lon, outside f inancing was sought l .n order to obtaln
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worktng capital .  In nid-1979, accounts receivable f inanclng was obtalned from

United Credf-t  Corporat ion, 10 East 40th Street,  New York, New York, and Samuel H.

Brel ter and Company, Inc.,  570 Seventh Avenue, New York, New York.

6. The aforestated f lnancing of IMF was obtained through the efforts of

Creat ive Capltal  Corporat ion ( t tCreat ivert) ,  a f inanclal  management organlzat lon.

As a condit ion of such f inanclng, IMF was requlred to lnstal l  one Brian Lea of

Creative as general manager of IMF. Creative and Brlan Lea, individually,

executed a t t l iml- ted Guarantytt  covering certain stLpulated procedures as to IMFts

handl lng of accounts and recelvables.

7. Conrmencing ln nid-I979" Brian Lea worked on the premises of IMF on a

ful l - t lne basis.

8. Pet i tLoner al1eged, but fal led to establ ish that as of nid-1979, Brlan Lea

was solely responsible for the f inancial  af fairs of IMF, including the preparat ion

of wlthholding tax returns and the collection and payment of such taxes.

9. Br ian Lea was never an off icer of IMF.

10. As of mid-1979, al l  IMF checks requlred the signature of both Brian

Lea and pet i t loner.

11. PetLt ioner r{uas aware that the wlthholdlng taxes at issue were not

be ing  pa id .

L2. Pet i t ioner signed hr i thholding tax returns during the perlods at issue

herein.

13. Pet i t ioner was responslble for hlrLng and f l -rLng product ion and

englneering employees of IMF.

L4. Pet l t ioner executed an Assignment for the Benef l t  of  Creditors on

Apri l  20, L982, at which t lure IMF ceased doing buslness.
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15. Pet i t ioner contended thac should he be held

for the payment of the taxes at issue, he should not

stnce the fai lure to pay such taxes was not wt l l fu l

CONCLUSIONS OF LAW

as a person responsible

be held personal ly l lable

on h is  par t .

A. That sect ion 685(g) of the Tax Law provldes that:

t 'Any person requl.red to col lect,  t ruthful ly account for,  and pay over
the tax imposed by this art ic le who wi l l fu l ly fal ls to col lect such
tax or truthfully account for and pay over such tax or willfully
attempts in any manner to evade or defeat, the tax or the payr0ent
thereof,  shal l ,  in addit ion to other penalt ies provlded by law, be
llable to a penalty equal to the total amount of the tax evaded, or
not col lected, or not accounted for and paid over. f '

For  New York  C i ty  purposes ,  sec t ion  T46-185.0(g)  o f  the  Admin is t ra t l ve  Code o f

the City of New York contains a sini lar provision.

B. That sect lons 685(n) of the Tax Law and T46-185.0(n) of the Adnlnlstra-

t l "ve Code of the Clty of New York provide that,  for purposes of subdivis lon (g) '

the term person:

"I I ]ncludes an individual,  corporat ion or partnership or an off icer
or employee of any corporat ion ( lncluding a dissolved corporat l"on),
or a member or employee of any partnership, who as such off lcet,
ernployee, or member is under a duty to perforn the act in respect, of
which the vlolat ion occurs.r '

C. That pet l t loner Bernard I I .  Wilker has fai . led to sustain his burden of

proo t ,  lmposed pursuant  to  sec t lons  689(e)  o f  the  Tax  Law and T46-189.0(e)  o f

the Administrat,ive Code of the City of New York, to show that he was not a

person responsible for the col lect ion and payment of the New York State and

City withholdlng taxes of IMF for the periods at lssue herein.

D. That turning next to the guest lon whether pet l t ioner 's fai l -ure to

col lect,  account for and pay over the taxes was wi l l fu l ,  the test for deternlning

wi l l fu lness is "whether the act,  default ,  or conduct ls consciously and volun-

tar i ly done with knowledge that as a result ,  t rust funds belonglng to the
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Government wi l l  not be paid over but wi l l  be used for other purposes Ici tat ions

omi t ted l . "  Maqter  o f  Lev ln  v .  Ga l lnan,  42  N.Y.2d  32 ,  34  (L977) .  A  f lnd ing  o f

wi l l fu lness does not require an intent to deprlve the Government of i ts funds.

"[K]nowledge that wi. thholding taxes have not been remit ted and a fai lure to

invest igate or correct this mlsmanagement of corporate funds is enough to

const i tute wi l l fu l  conduct Ic l tat lon onit ted]."  Matter of  l " lacl ,ean v. State Tax

Commiss ion ,  69  A.D.2d 951,  952:  a f f 'd  (on  op ln ion  be low) ,  49  N. \ .2d  920.  The

evi"dence presented ls insuff ic ient to show that pet l t ionerrs fal lure to col l -ect

account for and pay over the taxes due was other than willful.

E. That the pet i t ion of Bernard H, Wilker ls denied and the Not ice of

Def l .c iency issued against him on March 28, 1983 is sustatned.

DATED: Albany, New York STATE TAX COMMISSION

JAN 0 3 1986
PRESIDENT


