
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Lester & Martha Weiss

for Redetermlnat ion of a Def ic iency or for Refund
of Personal Income Tax under Arricle 22 of. the Tax
Law and Nonresldent Earnlngs Tax under Chapter 46,
Tl t le U of the Adnlnlstrat ive Code of the City of
New York  fo r  the  Years  L975 & 1976.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State 1"* f ,ernmission, that he ls over 18 years of age, and that on the
17th day of January, 1986, he served the wlthin not ice of Decision by cert i f led
mai l  upon Lester & Martha Weiss, the pet l t ioner in the wlthin proceeding'  by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Lester & Martha Welss
1001 H i l l c res t  Ave.
Holl-ywood, FL 3302I

and by deposit ing same enclosed
post off ice under the excluslve
Servtce within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t i "oner .

Sworn to before me thls
lT th  day  o f  January ,  1986.

Authorized
Pursuant to

to adm

in a postpald properly addressed wrapper ln a
care and custody of the United States Postal
York.

that the sald addressee ls the pet i t ioner
fort,h on said r^rrapper is the last known address

fr",-/4,.2*z
Tax Law s e c t l o n  I 7 4



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon
o f

Lester  & Martha Wel ,ss AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for Refund :
of NYS Personal Income Tax under Article 22 of the
Tax Law and Nonresident Earnings Tax under Chapter:
46, Ti t le U of the Adrninistrat ive Code of the City
o f  New York  fo r  the  Years  1975 & 1976.  :

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Courmissl-on, that he is over 18 years of age, and that on the
17th day of  January,  1986,  he served the wi th in not ice of  Decis ion by cer t i f ied
mai l  upon David Ganz,  the representat lve of  the pet l t ioner  in  the wi th in
proceeding,  by enclos ing a t rue copy thereof  in  a securel -y  sealed postpaid

wrapper addressed as fo l lows:

Davld Ganz
Ganz, Holl inger & Towe
1 7 0  E . 6 1 s t  S t .
New York,  NY 10021

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper ln  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the representat j .ve
of the pet i t ioner herein and that the address set forth on said wrapPer is the
last knonm address of the representat i -ve of the pet i t ioner.

Sworn to before ne this
17th day of January, 1986.

Authori-zed
pursuant to

ls te r  oa t
sec t lon  174

to adm



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

January 17, 1986

Lester & Martha Welss
1001 H l l l c res t  Ave.
I lol1-ywood, FL 33021

Dear  Mr .  &  Mrs .  Welss :

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect lon(s) 690 & l3L2 of.  the Tax Law, a proceedlng in court  to
revlew an adverse decislon by the State Tax Conmission nay be inst i tuted only
under Art ic le 78 of.  the Civl l  Pract ice Law and Rules, and must be commenced in
the Suprene Court of the Stat,e of New York, Albany County, wlthin 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is lon  mav be  addressed to :

NYS Dept.  Taxat ion and Flnance
Law Bureau - Lt t igat lon Unit
Bul lding #9, State Campus
Albany, New York 12227
Phone # (5I8) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet l t l -oner  I  s  Representat ive
David Ganz
Ganz,  Hol l inger  & Towe
1 7 0  E .  6 l s t  S t .
New York ,  NY  10021
Taxing Bureauf  s  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

LESTER AND MARTHA WEISS

for  Redeterminat lon of  a Def ic iency or  for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law and Nonresident Earnlngs Tax
under Chapter 46, T|tle U of the Adninistrative
Code of  the Ci ty  of  New York for  the Years
1 9 7 5  a n d  L 9 7 6 .

DECISION

Petl t ioners, Lester and Martha Weiss, 1001 Hi l lcrest Avenue' Hol lywood'

Flor lda 3302I,  f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law and nonresident

earnings tax under Chapter 46, Ti t le U of the Admlnlstrat lve Code of the City

of New York for the years 1975 and, 1976 (Fi le No. 29544).

On February 28, 1985r pet l t ioners f i led a waiver of formal hearing and

requested that thls matter be declded by the State Tax Cornmission on the basis

of the exist ing record wlth al l  br lefs to be submltted by May 8, 1985. After

due considerat ion, the State Tax Cornmission renders the fol lowing decision.

ISSUES

I. Whether the State Tax Commlssl-on has jur lsdict lon to determlne the

income tax l labl l i ty of  pet l t i .oners for the years 1975 and L976.

I I .  Whether pet i t ioners properly al located wage income within and without

New York for the years 1975 and 1976.

I I I .  Whether pet i t ioners received addit lonal incone ln the forn of fees or

dlscharge of lndebtedness fron Fingar & Weiss, Inc. tn 1976.
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IV. Whether pet l t ioners recelved addit ional fee income for services

rendered to  Pat  Pr ide ,  Inc .  tn  1976.

FINDINGS OF FACT

1. Pet i t loners, Lester and Martha Weiss, f i led New York State nonresi .dent

income tax returns for t ,axable years L975 and 1976 with New York City nonresldent

earnings tax for L976. Pet i t ioners rrere residents of Hol lywood, Flor ida during

the years in issue.

2 .  On January  25 ,1980,  the  Aud i t  D lv is lon  lssued a  Not ice  o f  Def lc iency

aga ins t  pe t l - t ioners  in  the  amount  o f  $L9,298.50 ,  p lus  in te res t  o f  $S '423.06 ,

fo r  a  to ta l  due o f  $24,72 I .56  fo r  the  years  1975 and 1976. I

3. A Statement of ?ersonal Income Tax Audit Changes lssued November 29,

1979 explained that adjustments to income tax were based, in part' on lncome

received from New York sources for services which could have been performed in

New York  S ta te .  Such lncoue auounted  to  $45,862.00  tn  1975 and $7 ,212.00  tn

1976. Adjustxnents r i rere also made for addit lonal income received as fees or

d ischarge o f  indebtedness  f ron  F ingar  &  Weiss ,  Inc . ,  pe t l t ioner rs  employer ,

amounting to $75,373.00 for L976. There were also adjustments made for addl-

t ional fee lncome or d. istr ibut ions recelved from Pat 'Pt id",  Inc. in the amounts

o f  $ 1 6 , 8 8 0 . 0 0  i n  1 9 7 5  a n d  $ 7 , 9 5 2 . 0 0  i n  1 9 7 6 .  P a t  P r i d e ,  I n c .  l s  u n r e l a t e d  t o

Fi.ngar & Welss, Inc.,  al though the off icers of Pat Prlde are relat ives of the

prlncipals of Fingar & Wel"ss, Inc. Other adjustments made by the Audit  Divis ion

were not raised by pet i t loner and are not in issue.

Pet i t loner Martha l , le lss's name appears solely by vir tue
joint return wlth pet i t loner Lester Welss. Accordlngly '
"pe t i t loner r f  per ta in  so le ly  to  Les ter  Weiss .

of  having f l led
a l l  r e fe rences

a
to
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4. Pet i t ioner was presldent and one-third stockholder of Fingar & Weiss,

Inc. ,  a clothing manufacturer whlch speclal ized in producing low cost copies of

more expensive woments lsear.  Pet i t ionerts dut ies involved golng to storest

talklng to the managers and sketching thelr higher quality fashions. These

sketches were then used by Fingar & Weiss, Inc. to produce an inexpensive copy.

For many years, pet i t ioner perforned this funct lon In New York City.  In 1973

ox 1974, Fingar & Weiss, Inc. decided to broaden i ts design l ine to include

li.ghtweight dresses and designs which could be produced in a variety of fabrics

and styles, both ln ltghtweight and heavyweight pieces. Coincident wlch the

broadening of the deslgn l ine, pet i t ioner suffered two heart  at tacks and hls

doctors advised hln that contlnuing to work ln New York City durlng the winter

could const i tute a ser ious health threat.  Flngar & Welss, Inc. then al tered

its operat ion and pet i t ioner moved to Flor ida where he cont lnued hls dut ies in

varl-ous Flor ida stores. In I975, pet i t ioner spent 96 days worklng l .n New York

and in 1976 he spent 9 days working in New York. On hls 1975 return'  pet i t loner

al located 96 of 233 days worked to New York and on his 1976 return, he al located

9 of 234 days worked to New York. In early L976, Flngar & lJeiss, Inc. ceased

act ive  opera t ions .

5. The Audit  Divis ion determined that pet i t ioner received $75 '373.00 in

income from Fingar & Weiss, Inc. tn 1976 as compensat lon for services or as a

discharge of indebtedness. Pet i t ioner maintains that dur ing his 23 years with

Fingar & Welss, Inc. he recelved loans from the corporatlon whl-ch are stil l

carr ied on the corporat ionrs books. Al though pet i t loner al leges that al l  such

loans were evidenced by notes, there is no evi .dence ln the record indicat lng

that any such loans nere made or,  l f  made, whether Fingar & Welss, Inc. cont lnues

to carry the loans on lt,s books or has discharged thern.
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6. Pet i t ionerrs chi ldren, Davi.d Weiss and Joyce Blumeneau, along with

other individuals related to the off icers of Flngar & Weiss, Inc.,  owned the

rlghts to the nane Pat Pride. Two of the pr incipals of Pat Pride, Inc. were

minors. They l icensed the use of the name Pat Pride to Fingar & Weiss, Inc.

which market,ed products ut i l lz lng the name. In return for the l lcense, Fingar

& Weiss, Inc. paid the owners of the name an agreed upon amount of compensat ion.

The Internal Revenue Service conducted audits of Fi .ngar & Welss, Inc. and

pet i t ioner for 1975 and inval idated the l icensing fee arrangement attr ibut ing

the incone from Pat Prlde, Inc. equal ly to each of the off icers of Fingar &

tr lel-ss, Inc. Pet i t ioner di .d not f i le ei ther a Report  of  Federal  Changes or an

amended return ref lect ing these changes. David Weiss and Joyce Blumeneau, both

adult  chl . l -dren of pet i t ioner,  each received a f i3,976.00 share of the 1976 paynent.

The Audlt  Divis ion adopted the 1975 f indings of the Internal Revenue Service,

appl ied them to 1976 and combined the two shares and real located $7,952.00 to

pet l t loner as fee income from Pat Prlde, Inc. There does not aPpear to have

been any corporate purpose for Pat Pride, Inc. other than to l icense l ts nane

to Fingar & Weiss, Inc. When Fingar & Welss, Inc. ceased doing business tn

1976,  so  d id  Pat  Pr ide ,  Inc .

7. Pet i t ioner also maintains that the Not ice of Def ic iency was not sent

by registered or cert i f ied nai l  and that,  s i .nce pet l t ioner is a Flor ida resident,

the State Tax Comrnlssion has no jur isdict ion to determine pet i t ionerrs l iabi l i ty.

CONCLUSIONS OF LAW

A. That the Stafe Tax Cornmlssion has jurlsdictlon to determine the income

tax l lab i l l ty  of  any taxpayers requi red to f i le  a return under Ar t ic le  22 of

the Tax Law. Tax Law S681(a) .  Nonresidents of  th ls  s tate are subject  to  tax

on items of lncomer gain, loss and deduction derlved from or connected with New
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York  sources .  Tax  Law $632(a)  (1 ) .  Th is  Commlss lon ,  there fore ,  has  ju r lsd ic t lon

to determine pet i t ionerts tax l iabl l l ty on New York source lncome regardless of

h is  s ta te  o f  res idence.

B. That, the mere allegat,lon that the Audit Divlston did not mail the

not ice by registered or cert i f led ural- l  wi thout any addit lonal evidence is

insuff ic ient,  to meet pet i t ionerts burden of proof as provided for in sect lon

689(e) of the Tax Law. Whether the not ice rdas received by regular,  registered

or cert l f ied nal l  was not proven. Pet i t loner may not shl f t  the burden of proof

to the Audlt  Dlvis ion by sinply claining that no evidence exlsts indlcat lng the

method of urai l lng.

C. That sectton 632(a)(1) of the Tax Law provides, in part ,  that New York

adjusted gross lncome of a nonresident lndividual includes the net amount of

i tems of incomer gai.n,  loss and deduct lon entered into Federal  adjusted gross

income whlch are derived frorn or connected with New York sources. Itens of

lncome, gain, loss and deductlon derived from or connected with New York

sources include those l tems attr ibutable to "a buslness, t rader profession or

occupat ion  car r led  on  in  th ls  s ta t€ . . . r r .  Tax  Law $632(b) (1 ) (B) .  Add i t iona l l y ,

sect ion U46-2.0 of Chapter 46, Tl t le U of the Adninlstrat ive Code of the City

of New York lnposes a tax on the wages earned withln New York Clty of every

nonresident lndividual.  Sect lon 632(e) of the Tax Law and sect lon U46-4.0 of

Chapter 46 of. the Adninistrative Code allow items of income from an occupation

carr ied on part ly rdi thin and part ly wlthout New York State and City to be

appor t ioned and a l loca ted .  h l i th  respec t  to  a l loca t ion ,  20  NYCRR 13 i .18(a)

(fornerly i31.16) provldes, in part ,  that any al locat ion of income wlthin and

wlthout this State I 'must be based upon the performance of services whlch of
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necesslty,  as dlst lngul-shed from convenience, obl lgate the employee to out-of-

s ta te  du t ies  ln  the  serv ice  o f  h ls  employer . "

D. That pet i t loner has fai led to prove that he was obl lgated to perform

work ln Flor ida durlng the years in lssue out of necesslty rather than for hls

oldn convenlence. For many years, pet l t ioner performed his work in New York.

There is nothing ln the record to indlcate that the nature of the buslness of

Flngar & Weiss, Inc. changed during the years in lssue so that petltloner would

have been required to work in Florlda rather than in New York. What did change

was the state of pet l t loner 's health whlch required hln to leave New York.

This is an indlcation that petitionerrs work ln Florida h'as for hls convenience

rather than his employerrs necessity.  Addit ional ly,  the fact that the buslness

ceased operat ions tn 1976 coincident wlth pet i t ionerrs ret l -rement lndicates

that the move to Florida was a convenient means for petitioner to wind down his

buslness affairs pr ior to ret l r ing. Accordingly,  wages received from Fl"ngar & Welss,

Inc. in 1975 and 1975 are not subject to aLlocat lon, const i tute income derived from

a New York source and thus are taxable within the meaning and lntent of sectl.on 632

of the Tax Law.

E. That petitloner has falled to show by any evldence whatsoever that the

$75,373.00 considered income or dlschatge of indebtedness lras recelved in the

form of bona f lde loans st l l l  carr ied on the books of Flngar & Welss, Inc.,

whether interest was charged or whether any repayments have been made. Therefore,

such amount \das properly considered income for tax yeax L976.

F. That the fees pald to Pat Pride, Inc. by Fingar & Weiss, Inc. were

properly attr lbutable to pet i t ioner and the other off lcers of Flngar & WeLssl

Inc. Petitioner offered no evidence to show that the audlt performed by the

Internal Revenue Servl-ce for 1975 was erroneous or that any aspecc of the



-7 -

busi-ness had changed in 1976. Therefore, i t  was proper for the Audit  Divis l"on

to apply the Federal  f indlngs to L976. Moreover,  pet i t ioner fai led to show any

reasonable business purpose for the existence of Pat Pride, Inc. Without such

purpose' the licensing fee arrangement was no more than a schene to pass lncome

frour Fingar & Welss, Inc. to pet i t ioner and the other off icers through their

re la t l ves .

G.  That  the  pe t l t ion  o f

of Def ic iency lssued January

DATED: Albany, New York

,lAN 1 ? 1986

Lester and l"lartha lJelss is denied and the Notice

25,  1980 is  sus ta ined.

STATE TAX COMMISSION

r--R. CI-+.;e.-a^.@--*
PRESIDENT


