
STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Fred & Marv Weber

for Redeterminat l-on of a Def ic iency or Revlsion
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
' Iear  1979.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commlssion, that he/she Ls over 18 years
of age, and that on the 15th day of Apri l ,  1986, he/she served the wlthin
not ice of Declsion by cert i f ied mai l  upon Fred & Mary Weber the pet i t ioner in
the rni thin proceedlng, by enclosing a true copy thereof in a securely sealed
postpaid l {rapper addressed as fol lows:

Fred & Mary Weber
5 Aspen Road
Scarsda le ,  New York  10583

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me this
15 th  day  o f  Ap r i l ,  1986 .

that  the said addressee l -s  the pet i t ioner
forth on said lrrapper is the last known address

f^
minlst oaths

ton  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Fred & Mary lleber

for Redetermlnat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  I 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmissionr that he/she is over 18 years
of age, and that on the 15th day of Apri l ,  1986, he served the within not ice of
Decision by cert i f ied mai l  upon Mil ton H. Hertzbergr the representat ive of the
pet i t ioner in the wlthin proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Mil ton H. Hertzberg
254-11 58 Avenue
L i t t le  Neck ,  NY 11362

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet l t ioner herein and that the address set forth on said wrapPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Apr i l ,  1986.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

A p r t l  1 5 ,  1 9 8 6

Fred & Mary Weber
5 Aspen Road
Scarsdale, New York 10583

Dear  Mr .  &  Mrs .  Weber :

Please take not lce of the Decision of the State Tax Connlsslon enclosed
herewtth.

You have now exhausted your right of review at the admlnl.strative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng in court  to revlew an
adverse declsion by the State Tax Commisslon may be l"nstituted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be cornnenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of thls not lce.

InquirLes concernlng the computatlon of tax due or refund allowed in accordance
with this declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltigation Unl"t
Bui ldlng #9, Scate Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureauf s Representatlve

Peti t ioner I  s Representat ive :
Mi l ton I l .  Hertzberg
254-LL 58 Avenue
L l t t le  Neck ,  NY 11362



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

FRED WEBER AND MARY WEBER

for Redetermlnaci-on of a Def lc lency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year 1979.

DECISION

Peti t ioners, Fred Weber and Mary Weber, 5 Aspen Road, Scarsdale'  New York

10583, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal lncome tax under Art lc le 22 of the Tax Law for the year 1979 (Fl le No.

51247) .

A hearlng was held before Al len Caplowaith, Heari .ng Off lcer,  at  the

off ices of the State Tax Commissl-on, Two World Trade Center,  New York'  New

York ,  on  December  18 ,  1985 a t  9 :15  A.M.  Pet i t l "oners  appeared by  Ml l ton  H.

Hertzberg. The Audit  Dlvls lon appeared by John P. Dugan, Esq. (Herbert  Kamrass,

E s g .  r  o f  c o u n s e l ) .

ISSUES

I. Whether the Audit  Divls ion properly attr ibuted addit lonal personal

income to pet i t ioner Fred Weber ln the form of a construct ive divldend based on

a sales tax audit  of  a corporat ion of which said pet i t ioner was the sole

shareholder.

I I .  Whether the Audit  Divis lon's adjustment to pet i t ionersr clalmed

capltal  gains and losses was proper.

FINDINGS OF FACT

1. Pet l tLoners, Fred Weber and l4ary Weber, f i led a New York State Income

Tax Resident Return for the year 1979 under fil ing status I'l"larried fll lng
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separately on one return.rr  On such return, Mr. Lleber report ,ed capltal  gal"n

lncome o f  $69,683.00  and Mrs .  Weber  repor ted  cap l ta l  ga ln  lncome o f  $46,456.00 .

No minlmum lncome t,ax was paid with respect to the aforestated capital gain

income.

2. 0n November 2, 1983, the Audit  Dlvis lon issued two (2) statements of

personal income tax audlt  changes for the year 1979 to pet i t loners as fol lows:

a -  to  pet i t loner  Fred Weber incorporat lng the fo l lov ing adjustments:

Adjustment Anount

Construct lve Divldend from F. R. Weber, Inc. $ L9,282.00
Net Long Tern Capltal  Gain ( to remove)
New York St,ate Modif icat ion ( to remove)
Net Long Teru Capltal  Gain Corrected

Taxable G 502 by New York State
NET ADJUSTMENT

Adjustrnent

Capital Galn Reported
Capl ta l  Gain l " lod l f  icat ion
NET ADJUSTMENT

b - to pet l t loner Mary Weber incorporat ing the fol lowing adjustments:

( 69 ,683 .00 )
(17 ,301 .00 )

I54 ,  780 .  00
$  87 ,078 .00

Amount

($46 ,4s6 .oo)
(  11 ,534 .00)
($sz ,  99o .  oo)

3. 0n August 25, 1982, pet l t ioners executed a consent form extendlng the

period of l funi tat ion upon assessment of personal lncome tax for the taxable

year ended December 31, L979 to any t ine on or before Apri l  15, 1984.

4 .  On Decenber  30 ,  1983,  the  Aud l t  D iv ls lon  lssued a  Not ice  o f  Def ic iency

to pet i t ioners assert lng addit lonal personal lncome tax of $L2,426.42'  penaLty

o f  $ 9 8 0 . 3 2  a n d  l n t e r e s t  o f  $ S , L 2 2 . 7 9 ,  f o t  a  t o t a l  d u e  o f  $ 1 8 , 5 2 9 . 5 3 .  S a i d

penalty was asserted for negl lgence pursuant to sect ion 585(b) of the Tax Law.

5 .  A  sa les  tax  aud l t  o f  F .  R.  Weber ,  Inc .  fo t  the  per iods  June I '  1976

chrough May 3I ,  L979 resulted in addit lonal unreported sales of $32 ,345.23.
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Pet i t ioner Fred Weber, who was presl"dent and sole stockholder of said

corporat lon, consented to the sales tax audit  results.

6. Subsequent ly,  the port ion of the addlt lonal sales determlned to be

app l lcab le  Eo F .  R.  Weber ,  Inc .  dur ing  i t s  f i sca l  year  ended January  31 ,  1979 '

i .e . ,  $ I9 ,282.47 ,  was  deemed to  be  persona l ly  a t t r ibu tab le  to  pe t i t loner  dur ing

t,axable year L979 in the form of a construct lve dlvldend.

7. The balance of the adjustments appearing on the two aforestated

stat.ements of personal income tax audit changes were made with respect to

capltal  gains and losses reported.

B. Peri t ioners fai led to substant late a claimed long-term capital  loss of

$19 '2 I2 .00  wh ich  was purpor ted ly  sus ta ined on  the  sa le  o f  one hundred (100)

shares of ' rWeber West."  Accordingly,  the Audit  Divis ion disal lowed such loss.

Furthermore, since petltioners falled to establish that llrs. Weber owned any of

the stock sold duriag L979, al l  of  the al lowable galns and losses reported

were deemed attr lbutable solely to Mr. Weber. The tax asserted on the Not, lce

o f  Def ic iency  o f  $ I2 ,426.42  was compr ised o f  add i t iona l  tax  due f rom Mr .  Weber

o f  $19,606.32 ,  less  the  c red i t  de termined fo r  ! I rs .  Weber  o f  $7 ,119.90  based on

the adjustments transferr ing her reported capital  gains to Mr. Weber.

9, The def ic iency asserted l ras comprised in part  of  mlnimum income tax

asserted against Mr. Weber on his i tems of tax preference (capltal  galns).

10. Pet l t ioners did not,  personal ly attend the hearing. Aeeordlng to thelr

pet i t ion, thel"r  sole grounds for rel ief  in this matter nere as fol lows:

"The f lgure  o f  $ I2 ,426.42  fo r  add i t lona l  persona l  lncome tax  due
I iras not der ived from an audit ,  but was arbl trar i ly arr lved at.  This
occurred because we refused permlssl"on for an audlt  for the fol lowing

'  reasons .
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We learned that the personal income tax audlt was recommended by
the sales tax auditor af ter a sales tax audit  of  our corporat lon.
During rhe course of this sales tax audlt we found that the audttor
had detal led information of our personal af faLrs. Thls infornat lon
was obtained from a close relative (sister-1n-1aw) who worked ln the
same N.Y.S.  o f f i ce  as  the  sa les  tax  aud l to r .

Thls lnvolves both a conf l lct  of  lnterest and a vlolat lon of
oath. The auditor should have dlsqual i f ied herself  f ron perforning
the or lginal  audlt .  We conslder the or lginal  sales tax audit  and any
referrals derlved therefrom l l legal and vold. ' l

11. Durlng the hearlng, pet i t lonerst represeotattvets argunents were

substantlally slnllar to those as stated ln the petl-tion. No evidence was

submltted to show wherein the adjustments were erroneous.

12. The saLes cax audltor dtd not discuss detaLls of the audlt  or petL-

t ionersf l l festyles and affalrs with Mr. t r Ieberrs slster- in-1aw, who happened to

be enployed as an audttor by the Audlt Dl"vlslon.

CONCLUSIONS 0F LAI,I

A. That where there ts some factual basl"e for decidlng that the tax

return as f l led does not accurately ref lect the true lncoue recelved by a

taxpayer, the Audtt Dlvl"slon may detennlne proper income usl-ng lndlrect methods

( s e e  H o l l a n d  v .  U n l t e d  S r a t e s ,  3 4 8  U . S .  L 2 I , 1 3 l - 1 3 2 ) .  T h e  s a l e s  t a x  a u d i t

conducted by the Audl"E Divls lon revealed addit ional unreported sales of $321345.23.

Such determinat lon provided a factual basls for decidlng that the lncome

reported by petltioners on thelr 1979 incone tax return was not accurate andt

thus, the Audlt  Divls lon properly used the sales tax audlt  f lndings to calculate

lncome tax. Nowhere tn the Tax Law or regulatlons ls the Audit Dlvlslon

precluded fron ut l lLzing the results of an audit  conducted under one art lc le

of the Tax Law l"n an audit conducced under another article.



-)-

B. That since the audit,or did not engage in any lmproper communicatlons

with Mr. Weberrs sister- in-1aw, no basls exists for deening the def ic lency

inval ld or i l legal.

C. That pet i t loners have fai led to sustain thelr  burden of proof,  lmposed

pursuant to sect,ion 689(e) of the Tax Law, to show that the adjustments made by

the Audit  Divis ion, or l ts manner and method of determini .ng such adjustments,

were erroneous or tmproper.

D. That the pet l t ion of Fred Weber and Mary Weber is denied and the

Notice of Def ic iency lssued agalnst them on December 30, 1983 is sust,al-ned,

together with such additional penalty and interest, as may be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

APfr 1 5 PB6


