
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Marvin

of the Pet i t lon
o f

II. Warren AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revi-sion
of a Det.ermination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  1 9 8 1 .

State of  New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conrnission, that he/she is over 18 years
of age, and that on the 29th day of May, L987, he/she served the withln not ice
of decision by cert i f ied mal1 upon Marvin H. Warren the pet i t ioner in the
within proceeding, by encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol- lows:

Marvin II. l,larren
431 El ine Road
Louisville, KY 40207

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Svorn to before me this
29tb d,ay of  May,  I9B7 .

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  knonm address

in is ter  oat
pursuant to Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter

Marvln

of  the Pet l - t ion
o f

lI. Warren AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revislon
of a Determinat ion or Refund of Personal Income
Tax under Art ic le (s) 22 of the Tax Law for the
Y e a r  1 9 8 1 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 29th day of May, L987, he served the within not ice of
decision by cert i f ied rnal l  upon Joseph J. Kaplan, the representat lve of the
pet i t loner in the within proceedlng, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Joseph J. Kaplan
Washer, Kaplan, Rothschi ld,
Suite 725, NIarLon E. Taylor
Louisville, KY 40202

and by deposit ing same enclosed
post off ice under the exclusi .ve
Servlce within the State of New

Aberson & Mil ler
B ldg .

in a postpaid properly addressed wraPper in a
care and custody of the United States Postal
York.

That  deponent  fur ther  says that  the sald addressee l -s  the rePresentat ive
of  the pet i t loner  here in and that  the address set  for th on said wraPPer is  the

last  knovm address of  the representat ive of  the pet l t ioner .

Sworn to before me this
29 th  day  o f  May,  L987.

s te r  oa t
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

V.ay 29, L987

rYarvln H. Warren
431 Ellne Road
Louisvllle, KY 40207

Dear Mr. tr{arren:

Please take not ice of the declsLon of the State Tax Commlsslon enclosed
herewlth.

You have now exhausted your right of review at the adnlnlstratlve level.
Pursuant to sectLon(s) 690 of the Tax Law, a proceedlng ln court to revLelt an
adverse declslon by the State Tax Commlsslon nay be lnstltuted only under
Article 78 of the Clvll PractLce Law and Rulesr and must be comenced in the
Supreme Court of the State of New York, Albany Countlr withln 4 months fron the
date of thl-s notice.

Inqulrles concernlng the conputatlon of tax due or refund allowed ln accordance
wlth thls dectslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Petl t loner '  s Representat ive :
Joseph J. Kaplan
Washer, Kaplan, Rothschl ld,  Aberson & Mll ler
Sulte 725, l lar lon E. Taylor Bldg.
LouisvLlle' KY 40202



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
:

o f
:

MARVIN IT. WARREN DECISION
:

for Redetermlnat ion of a Def lc lency or for
Refund of New York State Personal Income Tax :
under Art ic le 22 of the Tax Law for the Year
1 9 8 1 .  :

Pet l t .Loner,  'Yarvln I I  .  Warren, 431 E1lne Road, Loulsvl l le,  Kentucky 40207,

f l led a pet i t lon for redetermlnat lon of a def lctency or for refund of New York

State personal income tax under Art lc le 22 of the Tax Law for the year l98l

( F l l e  N o .  5 f 2 0 1 ) .

0n July 21, 1986, pet i t loner waived hls r lght to a hearlng and requested the

State Tax Connlssion to render a declslon based on the ent lre record contained

ln hls f l le,  including addlt lonal documentat lon subnit ted on September 16,

1986. After due considerat ion, the State Tax Commissl-on hereby renders the

fol lowing decision.

ISSUE

Whether payments recelved by the nonresidenc petltLoner from Coopers &

Lybrand constltuted a penslon qualifylng as lncome frou an annulty and

therefore not taxable to New York, or a distr lbut ion of partnershlp prof i ts and'

as such, taxable to New York.

FINDINGS OF FACT

1. Pet l t loner herein, I [arvln H. tr{arren, dtd not f i le a New York State

lncome tax return for f981.

2. On October 22, L982, the Audlt  Dlvis lon issued a Statement of Audlt

Changes to pet i t ioner for 1981 which contained the fol lowlng explanat lon and

computatton:
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"The amounts recelved by you fron the flrm of Coopers and Lybrand
which they categotLze as pension payments to ret l red Partrners are
considered distr lbut lve shares of partnership income and as such
are reportable for New York State tax purposbs based on uhe
partnership al locatLon percentage.

Your New York taxabl-e income for the audit  year(s) has been
determlned by applying the partnershiprs New York al locat ion
percentage Eo your Federal  dlstr lbut lve share of f l ru incoue'
the allowance of the standard deduction and one personal
exemption.

1 9 8 1

Incorne
Standard Deductlon
Exemptlon
New York Taxable Income

NEW YORK STATE TAX DUE

$5  ,458  .  oo
1  ,500  .  00

750 .00
$37ds-:d0

$  88 .32 "

3.  Based

March 26, L984,

additional tax

d u e  o f  $ 1 0 8 . 3 0 .

on the aforeuent loned statemenE, the Audit  Dtvlston'  on

lssued a  Not lce  o f  Def lc iency  to  pe t i t ioner  fo r  1981,  asser t lng

d u e  o f  $ 8 8 . 3 2 ,  p l u s  l n t e r e s t  o f  $ 1 9 . 9 8 ,  f o r  a  t o t a l  a l l e g e d l y

4. Pet i t loner,  dur lng the year at lssue and for oany years pr lor thereto'

was domlclled ln and a resldent of the State of Kentucky. Mr. Warren \tas never

domlci led in or a resldent of New York State.

5. Petit,toner had been a partner ln the loeal aecountlng firn of Yeager,

Ford & Warren (herelnafter ' rY, F & W"),  a partnershlp wlth pr lncipal of f lces

ln Loul-svl l le,  Kentucky. Effect lve August 31, L970, pet l t loner ret l red fron

Y, F & W and the cerms of hts ref, i rement were set forth ln a ret l rement

agreement dated August 26, I970. SaLd ret l rement agreement provlded that

pet i t ioner was to recelve payment of the balance in hls capltal  account ln

two equal lnstal lments, payable Februaty 28, I97I and Septeruber 30'  197I.

Paragraph 3 of the retirement agreeoent also provlded thac:
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t t3.  Y, F & W agrees to pay Warren as retLrement compensat ion and
in conslderat lon of hls past servlces, the sum of Fl f teen Thousand
Dol la rs  ($15,000.00)  per  annum for  the  res t  o f  h is  na tura l -  L l fe .
The sum shall be paid to Warren in nonthly lnstallments of One
Thousand Two l lund.red Flf  ty Dol lars ($f ,250.00) per month.rr

6. Effect ive September 1, 1970, Y, F & W merged lnto the f l r rn of Lybrand'

Ross Bros. & .vlontgomery (now known as Coopers & Lybrand and herelnafter

"Lybrand").  Lybrand was, and is,  a large f l r rn of cert i f led publ lc accountants

wlth off ices " ln pr inclpal areas of the world",  tncluding New York Stace.

7. Due to the merger of Y, F & W and Lybrand, the ret l rement agreement

between pet l t toner and Y, F & W dated August 26, 1970 was asslgned to Lybrand.

0n Septernber 1, 1970, pet l t ioner and Lybrand entered into an "Assumptlon

Agreement 'r  whlch provlded, lnter a1la, that:

"the underslgned Warren and Lybrand, as Asslgnee, affLrm each and
every provtsion of the Agreenent dated August 26, 1970 by and
between Yeager, Ford & Warren and Marvln H. Warren, made part
hereof by reference thereto, and Lybrand assumes each and every
obllgatlon of Yeager, Ford & lJarren as therein set forth and ls
entitled co all of the beneflts thereof and Marvin H. tr' larren
agrees to abide by every obllgatLon therein set forth and aecepts
the obl igat ion of Lybrand ln l ieu of Yeager,  Ford & Warren."

B. Pet l t toner never part ic lpated as a partner of Lybrand nor did he

render any services to sald partnershLp. Furthermore, pet l t ioner did not

part ic lpate in Lybrandrs prof i ts or losses and did not nalntaln a capltal

account on Lybrandrs books. Upon hls ret l rement from Y, F & I^I ,  pet i t loner

reeelved ful l  paynent of hls capltal  account Ln accordance wLth the terms of

the ret i rement agreement dated August 25, 1970.

CONCLUSIONS OF LAI^I

A. That the nonthly payments received by petltloner from Lybrand durlng

the year at lssue dld not const l tute a dlstr lbut lon of partnershlp profLts.

(Matter of  Kestenbaum v. State Tax Conmlsslon, L07 AD2d 955; Matter of  Pldot
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v .  S ta te  Tax  Commlss lon ,  118 AD2d 915,  a f fd  NY2d lMarch  17 ,  1987] . )

Furthermore, the monthly paFtrents quallfy as an annuity Pursuant

L3L.4(d) and, slnce pet l t loner was a nonresident,  saLd payments

to 20 NYCRR

are not taxable

supra andto New York (see } lat ter of  Kestenbaum v. State Tax Conmlsslon,

Matter of Pldot v.  State Tax Conmlssion, supra) .

B. That  the pet l t lon of  Marv ln I I .  Warren Ls granted and the Not ice of

Def lc lency dated Nlarch 26,  1984 is  cancel led ln  l ts  ent l rety .

DATED: Albany, New York STATE TA]( CO}TiIISSION

MAY 2 91987

ONER


