
STATE OF NEW YORK

STATE TAX COMI'IISSION

In the Matter of the Pet i t lon
o f

Leon F. lJalrath

for Redeterminat lon of a Def ic lency or Revlslon
of a Determinat lon or Refund of Personal Income
& UBT under Art ic le(s) 22 & 23 of the Tax Law
for  the  Years  L979 & 1980.

That deponent further says
hereln and that  the address set
of  the pet i t loner .

Sworn to before ne th is
l l t h  d a y  o f  M a r c h ,  1 9 8 6 .

AFTIDAVIT OF MAILING

that the sald addressee ls the petitioner
forth on satd wrapper ls the last known address

St,ate of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commlsslon, that he/she is over 1B years
o f  age,  and tha t  on  the  l l th  day  o f  March ,  1986,  he /she served the  w l th in
not ice of Declsion by cert i f led mal1 upon Leon F. lJalrath the pet i t ioner ln Che
within proceedlnB, by encloslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Leon F. Walrath
RD #3 Box 194
St .  Johnsv i l le ,  NY 13452

and by deposlt ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce wlthin the State of New York.

Authoriz
pursuant

adnln is ter  oaths
ax Law sect ion 174



s fff# t ff CE il orl9*5 *
A L B A N Y ,  N E L I  Y 0 R K  1 2 2 2 7

M a r c h  1 1 ,  1 9 8 6

Leon F. Walrath
RD /f3 Box 194
St .  Johnsv i l le ,  NY 13452

Dear  Mr .  Wal ra th :

P lease take  no t ice  o f  the  Dec is lon  o f  the  Sta te  Tax  Co 'n lss ion  eoc losed
herewith.

You have now exhausted your right of revlew at the adml-nlstrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceedlng ln court  to
review an adverse decision by the State Tax Conmission nay be lnst l tuted only
under Art ic le 78 of the Clvi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th ls  no t ice .

Inqulries concerning the comput,ation of tax due or refund allowed 1n accordance
with this decision may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Ll t igat lon UniE
Bul ldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very rruly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive
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STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

LEON F. WALRATH

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax and Unincorporated :
Business Tax under Art ic les 22 and 23 of the
Tax Law for the Years 1979 and 1980. :

DECISION

Pet i t i one r ,  Leon  F .  Wa l ra th ,  RD /13 ,  Box  194 ,  S t .  Johnsv i l l e ,  New York

L3452,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of

personal  income tax and unincorporated business tax under Ar t ic les 22 and 23 of

the Tax Lavr  for  the years 1979 and 1980 (Fl le  No.  48602).

On October 11,  1985,  pet i t ioner  waived h is  r ight  to  a hear ing and requested

that  a decis ion be rendered by the State Tax Commission based upon the Department

of  Taxat ion and Finance f i le  and addi t ional  ev idence submit ted on or  before

November 11,  1985.  Upon rev iew of  the record,  the State Tax Commission renders

the fo l lowlng decls ion.

ISSUES

I .  Whether,  for the year 1980, the Audit  Divis ion properly est imated

pet i t ionerrs lncone subject to the imposit ion of New York State personal income

tax .

I I .  Whether,  for the years 1979 and 1980, the Audit  Divis ion properly

est imated and/or determined pet i t ionerts taxable business income subject to the

irnposit lon of New York State unincorporated business lncome tax.

I I1.  Whether the State Tax Commission has jur isdict ion to determlne pet i-

t ioner rs  tax  l iab i l i t y  fo r  the  years  a t  i ssue.
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FINDINGS OT FACT

1.  On December  16 ,  1981,  the  Aud i t  D iv is ion  issued to  Leon F .  Wal ra th

(hereinafter I 'pet i t ioner")  a Statenent of Audit  Changes which contained the

following explanation :

t 'Our records do not show a 1980 New York State tax return f l led by
you, thereforer 1lour income has been est imated and your tax l iabi l i ty
has been computed for personal income tax and unincorporated buslness
t a x .

Also, s ince you were subject to unincorporated business tax for the
tax year 1979 and since an unincorporated business tax return \ tas not
f i led you are assessed as shown be1ow.

PERSONAL INCOME TAX
-Adjusted gross Lncome est inated
Standard deduct ions al lowable
Balance
Exemption
Taxable income
Tax on above

UNINCORPORATED BUSINESS TAX

$19 ,242 .00
750 .00

Business income
Business income est imated

$15 ,439 .00
20 ,439 ,00

Al lowance fo r  taxpayer ts  serv ices  3 ,088.00  4r ! t t r !9

1979 1980
$2o75q.oo

1 ,197 .00

$18 ,492 .00
$  L ,224 .00  $1 ,224 .00

Balance
Statutory exemption
Taxable business income

Tax on above at 4LZ
Tax on above at 47"
Credit

$12 ,351 .00  $16 ,351 .00
5 ,000 .00  5 ,000 .00

Smm Fil;5410'6'

$331  . 00
454 .00

54 .50  24 .00
unincorporated Business Tax Due W $m.Od 707.50

TOTA]. UNINCORPOMTED BUSINESS TAX AND PERSONAL INCOME TAX $1,931.50
Pena lcy  $  528.50

In te res t  $  166.75
TOTAL DUE W"

Accordlngly,  on August 19, 1983, the Audit  Divis ion issued to pet i t ioner a

Notice of Def ic iency covering the taxable years 1979 and 1980 whlch asserted

a d d i t i o n a l  t a x  d u e  o f  $ 1 , 9 3 1 . 5 0 ,  p l u s  p e n a l t y  o f  $ 7 1 2 . 0 4  a n d  i n t e r e s t  o f

$ 5 6 1 . 7 9 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 3 , 2 0 5 . 3 3 .



-3-

2.  For  the  years  a t  i ssue,  pe t i t loner  subcont rac ted  w i th  Un i ted  Sta tes

Parcel Services of New York, Inc. (hereinafter t 'UPSt')  to repair  UPS trucks.

Petitioner timely filed a New York State Income Tax Resident Return for the

year 1979 and paid the tax shovrn on said return to be due. For the year 1980,

pet i t ioner did not f i le a New York State income tax return. Pet l t ioner dld not

f i le a New York State unincorporated business tax return for L979 ot 1980.

3. Pet l t ioner presented no documentary evidence to refute the determlnat ions

of the Audit Divislon, but, instead, subrnltted voluminous material ln whlch he

chal lenges the const i tutLonal i ty of var ious State and Federal  taxing statutes

and contends, among other things, that:

a.  the State Tax Comrniss ion has no jur isd ic t ion to assess or  determine

his tax l lab i l i ty ;

b.  the currency in  use is  not  legal  tender and that ,  s ince he receives

noth ing,  he owes noth ing;

c.  no author i ty  ex is ts  which requi res h in to f i le  New York State

income tax returns and pay taxes shown to be due thereon.

4.  On October l l ,  1985,  pet i t loner  waived h l -s  r ight  to  a hear ing and

requested that  the mat ter  be decided by the State Tax Commission based on the

Department  of  taxat ion f i le  and br iefs  to be f i led.

CONCLUSIONS OF LAW

A.  That  sec t l -on  681(a)  o f  the  Tax  Law prov ides ,  in  per t lnent  par t '  tha t :

rr l f  a taxpayer fai l -s to f i le an income tax return required under
this art ic le,  the tax commission is authorized to est imate the
taxpayerrs New York taxable income and tax thereon, from any infor-
mation in i ts possession, and to rrai l  a not ice of def ic iency to the
taxpayer .  I t

B. That  s j .nce pet i t ioner  fa i led to f i le  a 1980 New York State income tax

return,  the Audi t  Div is lon was author ized to est imate h is  New York taxable



-4-

income from the information in i ts possession. Pef i t ioner presented no credible

evidence to sustain his burden of proof iurposed by sect ion 689(e) of the Tax

Law to show that the Audit  Divis ionfs est imate was erroneous or improper.

C. That sect ion 722(a) of the Tax Law specif lcal ly incorporates the

prov is ions  o f  sec t ions  681(a)  and 689(e)  o f  the  Tax  Law.  S ince  pe t i t ioner

fai led to f i l -e an unincorporated business tax return for L979 and 1980' the

Audit  Divis ion was authorlzed to est lmate his taxable buslness income for the

years at issue. Pet i t ioner presented no credible evidence to sustaln his

burden of proving that the Audit  Divis ionts est imate of unincorporated buslness

tax due hras erroneous or i -mproper.

D. That sect lon 697(a) of the Tax Law provides, in pert inent part '  as

fo l lows:

t 'The tax commission shal l  adrninister and enforce the tax inposed by
this art ic le and i t  is authorized to make such rules and regulat ions,
and to requlre such facts and information to be reported, as i t  may
deem necessary  to  en force  the  prov is ions  o f  th is  a r t i c le . r r

Sec t ion  722(a)  o f  the  Tax  Law spec i f i ca l l y  incorpora tes  the  prov is ions  o f  sec t ion

697 (a) to make these procedural  provisions appl icable to the administrat ion of

the unincorporated business incone tax imposed by Art ic le 23 of.  the Tax Law.

E.  That  sec t ions  681(a)  and 722(a)  o f  the  Tax  Law author ize  the  issuance

of a Not ice of Def ic iency by the State Tax Conunission.

F. That subdivis ion twentv-f i rst  of  sect ion 171 of the Tax Law authorLzes

the State Tax Commlssion to provide a hearing to a person seeking review of any

taxes determined or clairned to be due, provides that the State Tax Commission

shal l  give not ice of i ts decision to such person after hearing and further

provides that such decision shal l  be reviewable by a proceeding under Art ic le

78 of the Civi l  Pract ice Law and Rules.
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G.  That  20 NYCRR 601.8(d)  authot lzes,  in  l ieu of  an ora l  hear ing,  submiss ion

of  the controversy wi th a decis lon to be rendered by the State Tax Conmission

based upon the ent i re f i le  p lus any addi t ional  documents submit ted l t i th in 30

days of  the e lect ion of  hear ing by subml-ss ion.  On October 11,  1985,  petJ- t ioner

made such e lect ion to submit  th is  controversy.

H.  That  the State Tax Conmisslon,  therefore,  has jur isd ic t ion to determine

pe t i t l one r r s  t ax  l i ab l l i t y .

I .  That  c la ims such as those by pet i t ioner  regarding the legal i ty  of

Fede ra l  Rese rve  No tes  we re  add ressed  and  re jec ted  by  t he  cou r t s .  See ,  e .g .

U n i t e d  S t a t e s  v .  M o o r e , 6 2 7  F . 2 d  8 3 0  ( 7 t h  C i r .  f 9 8 0 ) ,  c e r t .  d e n i e d ,  4 5 0  U . S .

916 (1981) .  "These c la lms have been repeated ly  re jec ted  by  every  cour t  to  hear

them" t fo:qgg \ / ._ IJ l iqed States, 551 F. Supp.578 ( 1982) I  .

J .  That  pursuant  to  the  prov is ions  o f  sec t ions  689(e)  and 722(a)  o f  the

Tax Law' pet i t ioner has the burden of provlng that he is not a person subJect

to the New York State personal income tax and unincorporated busLness income

tax imposed by Art ic les 22 ar l .d 23 of.  the Tax Law, respect ively.  Pet i t ioner has

not met his burden of proof.

K. That the laws of New York State are presumed to be const l tut ional ly

valid at the administratlve level of the State '1.; g6mmission.

L. That the pet i t ion of Leon F. Walrath is denied and the Not ice of

Def ic iency dated August 19, 1983 is sustalned, together wlth such addlt l -onal

penalty and interest as may be lawfu1ly owing.

DATED: Albany, New York STATE TAX COMMISSION

PRESIDENT
MAR I I tsss


